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de la fondation

Ce cahier spécial « hors série »
revient sur plusieurs événements
qui ont marqué la Fondation pour
le droit de I’art ces derniers mois. Il
est consacré aux thémes trés actuels
des ceuvres NFTs, de la durabilité
du marché de Part, des défis des
collectionneurs et des musées ou
encore de certains comportements
criminels ; thémes que nous avons
traités dans le cadre de linitiative
Responsible Art Market (RAM) et
lors de notre conférence annuelle
conjointement organisée avec le
Centre du droit de 'art (CDA).

Cette édition regroupe les
rapports de ces manifestations et
revient également sur la conférence
du CDA sur le traitement des restes
humains.

Dans Pattente de vous adresser
prochainement les informations
concernant nos conférences pour
P’année en cours, nous vous souhaitons
A toutes et tous une excellente lecture
et vous remercions pour votre soutien
et votre participation a nos activités.

Pour la FDA :
Anne Laure Bandle, directrice

The Foundation’s News

This special "hors série" issue
looks back on several events that have
marked the Art Law Foundation in
recent months. It is devoted to the very
topicalissues of NFTs, the sustainability
of the art market, the challenges
facing collectors and museums, and
certain criminal behaviours, which
we have addressed in the context of
the Responsible Art Market (RAM)
initiative and of our annual conference
organised jointly with the Art-Law
Centre (CDA).

This issue contains the reports
from these events and looks back at the
CDA conference on the treatment of
human remains.

We look forward to sending you
information about our conferences for
the current year, and we wish you all
an enjoyable read and thank you for
your support and participation to our
activities.

On behalf of the ALF:
Anne Laure Bandle, director
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Conference report:

Hot Topics for Art Businesses in 2023: NF1s and Sustainability,
Responsible Art Market, New York, 2 March 2023

By Giulia Anselmo*

On 27 March 2023, the RAM New
York Regional Committee hosted the
first in-person event in more than three
years due to the pandemic. The event
took place at Phillips auction house’s
stunning new location, hosting a lively
discussion on two hot topics affecting
the art world: NFTs and Sustainability.

The conference was organized
by RAM NY Co-Chairs Nicholas
O’Donnell and Birgit Kurtz and
sponsored by Phillips, Sullivan &
Worcester, Centre for Art Law, Artory,
Winston Art Group, with the support

* PhD candidate at LUMSA University law department in
Palermo, Italy, and visiting researcher at Cardozo Law School in
New York City, anselmo.giulia@gmail.com.
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of Ports Francs et Entrep6ts de Genéve,
Artssurance, Mirabaud, Crozier and
BCDT.

After light refreshments, the
conference was introduced by opening
remarks, followed by two panels
dedicated to the main topics. Welcoming
remarks to a full room in attendance
were delivered by Nicholas O’Donnell,
who offered an overview of RAM as
a platform meant to pull together
the participants of the art market in
a conversation to improve standards,
practices and transparency, together
with assessing risks and responsibilities.

I Panel 1: Risks and opportunities
in NFT collecting

The first panel, dedicated to the
discussion about risks and opportunities
in NFT collecting, including recent
trends and logistics, was moderated
by Louise Carron, Attorney at Klaris
Law PLLC. The panel started with an
introduction of the panelists. Firstly,
Ben Heim, NFT artist, introduced
himself as an Australian audio-visual
composer and artist coming from a
music background, which led him to
create real time connections between
visual and sound and generative art.



Then Deborah Querub, Global Head
of Digital Assets, Citi Global Wealth,
who has a background in finance and
worked on democratization of financial
assets. Finally, Elena Zavelev, Co-
Founder & CEO of CADAEF, that
started in 2019 as crypto and digital art
fair to bring digital art to the masses in a
physical space.

After this brief introduction, Louise
Carron reminded the audience how to
mint an NFT and what is necessary to
have: (i) a digital artwork, an asset, or a
digital representation of an artwork; (ii)
a blockchain that comes with a smart
contract; (iii) storage as a place where the
digital asset lives. In this context, NFTs
have a certificate of ownership that
exists on a blockchain that points to that
asset which lives in a separate storage.
From a legal perspective, we then have a
link to something that exists in a storage,
and we don’t necessarily own what is in
the storage (e.g. it could be a license
though which you can reproduce the
artwork). Carron pointed out how this
topic is discussed a lot at the moment
and that this conversation focuses on
a few key words: impact, community,
sustainability, democratization. Hence,
Carron asked Ben Heim to tell the
audience how his practice has evolved
since NFTs and blockchain have been at
the forefront now. Heim outlined how
NFTs are important for digital artists
and how people don’t realize that yet.
It is, in fact, an incredible evolution in
the way that humanity assigned value to
objects. Since the advent of the internet,
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it has been clear that it would become
part of people’s lives, and “as things are
going, the online world is becoming as
real as the real world”. As Heim noticed,
before NFTs, the internet was just an
open landscape, and this situation was
causing a very strange area where, for
example, galleries didnt know how
to sell this kind of art. With specific
regard to his practice, Heim pointed
out how being able to communicate
with the generative nature of his work
through NFTs and being able to give
people pieces of his work made it more
accessible, allowing him to take his work
to the average collector who doesn’t
want to collect a whole LED wall as
maybe a corporation might do.

Carron then asked Elena Zavelev
how she saw the being
impacted. Zavelev noticed how many
people started to be interested in the
intersection between art and blockchain,
and a lot of groups emerged. Initially the
idea was to give a certificate for anything
and the blockchain looked like a great
solution for that. Very quickly, digital
art seized the opportunity to monetize
the artworks: “from something very
niche in 2017, now it is a full-blown
trend: people are collecting NFTs more
seriously”. Zavelev pointed out how
it is a very dynamic trend and that big
institutions are joining the movement,
as museums and auction houses.

market

Then asked Deborah
Querub what, from her prospective,

the risks in the industry are and how to

Carron
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mitigate them. Querub outlined how
NFTs are in an intersection between
art, finance and technology, so some
people see NFTs as draining resources
and not art. On the other end, some
artists see NF'Ts as a cultural revolution
and possibly a shift for the entire art
industry. From Querub’s point of view,
it could also be a continuation of the
movement of the digital asset evolution.
From the risks side, she reminded
the audience how opportunity comes
with a lot of risks from the technology
perspective, the financial prospective
and also the art world prospective.
From the financial observation point,
the risks revolve around issues such
as volatility, illiquidity, regulation and
taxes. From a technology perspective,
Querub outlined how “at the end of the
day, what you own is this smart contract
which is thus presentadon of the art to
your client, so that smart contract is as
good as whoever is behind the code.
And so, are you knowledgeable enough
to understand that code? Is it good? Is
it safe? Is it up to date? Is it hackable?”
From the art world perspective, Querub
highlighted as the predominant risk the
risk of authenticity since there are many
fake collections popping up and even
knowledgeable people can get hacked
and defrauded.

Following up on  Querub’s
discussion of risks, Carron noted
that, from a legal perspective, a true
risk is the misunderstanding of what
a smart contract actually is and what
it regulates, and also how money
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laundering, trafficking and due diligence
are very important aspects to discuss.
Carron then brought up the topic of
resale royalties, illustrating how some
platforms like Open Sea are no longer
implementing royalties for NFTs that
are sold on different platforms, which
raises a number of important questions.

Carron then asked the panelistsif this
is something that will eventually work,
and Heim explained that, as an artist, he
sees it as fair that if the artwork is resold
the artist takes a small portion of the
purchase price. As Heim explained, in
fact, the reason why Open Sea did this is
because their main competition, another
marketplace, stopped enforcing the
royalties which was pulling alot of buyers
and sellers over to the other marketplace
to avoid paying the resale royalties. That
is why Open Sea changed their policy.
According to Heim: “the culture will
determine whether royalties are going
forward, because it could absolutely be
a thing that every smart contract must
include a resale royalties’ provision and
must automatically pay the royaldes to
the artists”. Heim then expressed his
hope for more intention and more due
diligence looking into smart contracts
and their execution without jumping
on the marketplaces, not realizing if the
smart contracts are actually valid or not.

Querub pointed out how, at the end
of the day, it is an emerging space where
all the parties are trying to figure out
what works best, and being a capitalist
society, the institutions are involved



and have to decide after all: “it’s a pull
and push between the market, and we’ll
see what sticks and works but it stll
too early to tell.” At this point, Zavelev
intervened noticing how it’s interesting
to see if there will be some sort of
regulations and standards, especially
with inserting resale royalties into smart
contracts, but also to secure transactions.

Carron continued that, from a legal
perspective, she doesn’t see any law
being enacted anytime soon and she
highlighted that it is more likely to have
some sort of self-imposed regulation
for each marketplace, for example
inserting it in their mission statements.
Carron then introduced the topic of
sustainability, bringing up the example
of Ethereum, initally considered by
many a disaster for the planet, but
Ethereum recently changed the way
that they implemented smart contract
reducing their emissions significantly.

Zavelev  then encouraged the
audience to research and see what’s
actually out there, and only buying and
investing “in what you are passionate
about because the market changes very
quickly and investments can go up and
down, but if you really enjoy the pieces
it doesn’t matter”.

Following up on  Zavelev’s
impressions, Heim noted that there
is a lot going on in this market, and
sometimes something is not even art
but this is sdll the future and there are
new art forms that are just starting to get
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there: it is, thus, an exciting space and it
takes courage to enter into it.

Louise Carron then opened the
floor to questions and, among many
interesting observations, one of the
questions was about what a digital artist
can doifan artworkis turned intoa NFT
without his or her permission. Carron
responded that, from a practical point
of view, there is an act called Digital
Millennium Copyright Act (DMCA)
that establishes some processes that
marketplacesare supposed toimplement.
Ideally, the artist would have a copyright
registered for the artwork and ideally
before the mint, because having this
certificate of copyright ownership gives
you the upper hand to say that you own
it and no one else can challenge that.
Then the marketplace can take it down
and the question is what happens to the
link to the NFT that was given to the
buyer. The link would basically point to
nothing and the NFT would be “burnt”.
It doesn’t disappear but it is in a wallet
that anyone can access. It is then a big
concern that has to be taken into account
and that arise when you put your work
out there, e.g. on Instagram. Heim
suggested that, as an artist, you should
be careful what wallet you are using and
how you are minting your NFT. For
example, a soluton could be for artists
to state which wallet they are using to
alert buyers (a sort of provenance) and
inserting that information in the smart
contract. Carron suggested a solution
could be using the artist’s website and
declaring that any work nor coming
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from “x” wallet or stating that outside
a specific period of time the artwork
released is a fake.

II. Panel 2: Sustainability in the
art world

brief break, the
Conference  resumed  with  the
Sustainability =~ panel. This panel’s
description was “Sustainability is vital for
Profits, People and Planet. The panelists will
discuss what that means for the art world
and how art market participants can have a
positive impact on the 3 Ps.”

Following a

The moderator, Nanne Dekking,
CEO & Founder of Artory Inc,
welcomed the audience and started
the panel offering the official United
Nations definition of sustainability as
a kind of development that provides
the best possible conditions for both
people and the environment, being
sustainable solutions those that don’t
use earth resources disturbing the ability
of future generations to meet their own
needs. Dekking commented how this
statement is not optional anymore,
despite the efforts of some politicians
to make us believe otherwise. Before
introducing the guests, he outlined the
reasons why he believes that the art
market is a carbon catastrophe. In fact,
the main aspect involved in selling art
is travelling of the experts, of art itself,
support staff around the globe.

After this brief introduction, Laura
Lupton, Art & Climate Consultant:
Galleries Commit, introduced herself
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bringing up her work with institutions,
non-profits and
consultant and solution generator to
produce large scale projects, catalyzing
action from within.

artists as climate

Then Sofie Scheerlinck, former
CEO of TEFAF, current COO of
Independent Art Fair, discussed her
experience in coming to the art world
through technology and then running
art fairs. Lastly Nicole Bouchard
Tejeiro, Sr. Director, Crozier Fine Arts,
introduced herself referring to her work
that is trying to implement a product
management process in Crozier Fine
Arts to bring sustainability into practice.

Dekking then shared some details
on how sustainability is perceived by
dealers,and in particular,in 2019,69% of
dealers thought that the most important
things were art fairs, relationships with
collectors, and only 2% of the dealers
believed that sustainability and carbon
footprint were also important. In 2020,
this last data has grown up to 3% so it
doesn’t seem that a lot of change came
from that community. But looking at
2022, analyzing the ultra-high-net-
worth collectors’ sector, 28% viewed
sustainability and carbon footprint as
an important aspect. There is a lot of
information coming out from this data,
just thinking about collectors being
willing to pay premiums for more
sustainable options, where 98% would
be willing to pay more for an artwork if
the dealer or the transportation company
would make sustainable choices. Then



Dekking gave the floor to Scheerlinck
in order to share her experience in the
art fair world. Scheerlinck talked about
how switching from a very large art fair
and going to a much smaller one, the
sustainability standpoint was significant.
There are collectors all over the world,
so what Independent Art Fair chose to
do for sustainability is to be located only
in cities considered hubs (rather than
going to many different art fairs) and
try to sell the most, for example the last
sale rate was 60-80%. So, her advice
to galleries as well is to choose the
hubs where they know they can make
the bigger sale and try to sell the most
focusing on those areas. Because many
galleries are small businesses, it is not
efficient or sustainable from a business
perspective for them to run around the
world participating in many different art
tairs with a 20% sale rate.

Dekking then invited Bouchard
"Tejeiro to talk about her experience, since
her company takes care of transport,
storage, packing and wrapping, but at
the same time they are part of a larger
organization that has its own carbon
targets. The organization is working
on many initiatives
sustainable choices on an enterprise
level and being responsive to what the
market is asking for.

towards more

Lupton introduced her work with
Galleries Commit and in particular their
current campaign is Climate Action 8x8
Campaign, where galleries, museums
and institutions commit to taking direct
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action in the 8 key areas of climate impact
in2023. She mentioned their partnership
with Art to Acres, an artist-founded,
non-profit environmental initiative that
supports large-scale land conservation
with a focus on climate, Indigenous
peoples and beta-diversity. With Artists
Commit, Lupton is working on putting
together climate impact reports on
an exhibition basis giving artists a way
to leverage their collaborations with
galleries and institutions starting a
conversation about adopting collective
climate-conscious practices. Another
action is the creation of a platform with
a shared inventory to re-use exhibition
tools such as pedestals, crates and other
objects. Lupton noticed how so much
happened in the past three years, and
how sustainability is becoming a priority
for high-net-worth collectors.

Dekking mentioned how things are
changing and there is a commitment.
For example, Christie’s are part of the
gallery climate coalition and pledged to
be carbon net zero by 2030 and the same
for Hauser and Wirth, but of course it
is not possible to keep everything the
same committing to this. He asked
Scheerlinck what a sustainable art fair
would look like and the changes that are
happening that are making a difference.
She responded by mentioning the re-
use of the carpet in art fair venues, which
unfortunately currently costs more than
buying new carpet each year. A good
idea is deciding not to print invitations
or catalogues for each fair. It appears,
however, that the lowest hanging fruit
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in the industry relates to buildings
because there are some standards with
a specific protocol set in 2015 to contain
emissions. This is relevant, in particular,
to temperatures and humidity settings
to conserve the artworks. It doesn’t seem
that this protocol has been enacted by
organizations even if we are ready to
do it. If you look at the process of an
art fairs in general it should be taken as
a supply-chain mentality to make the
process more efficient and that’s about
a lot of planning ahead especially with
transport, and find a way to localize
some activities and go towards a more
collective action.

Dekking asked Laura Lupton if
she has
discovering what they actually want, and
she brought up an interesting point on
how the definition of luxury is changing.
For example, when an artwork is in
Paris but the client wants to see it on the
other side of the world and you make
it happen overnight as the artwork was
there all along: how do we actually make
that transparent to collectors and have
that idea of luxury as the value and labor
that goes into that work instead make it
all invisible. There are some collectors
that want to have a transparent
conversation about it and being able to
make informed decisions. One of the
initiatives of the climate action plan for
galleries is to share with the collector
the carbon emission giving him or her
two options so he or she can make an
informed choice.

conversations with clients
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The panelists all agreed on the idea
that planning ahead really helps to make
more sustainable decisions, offering
options beforehand.

Dekking showed some Clare
McAndrew graphs/statistics and invited
everyone to reflect on gender, race
and diversity looking as important
for clients as the environment. Laura
Lupton opined that the climate crisis
is by far the most intersectional issue of
our time and for these reasons affects
people of color, women, and in general
labor and equities so this means that the
solutions that you’re implementing for
one benefit all.

Dekking asked Sofie Scheerlinck
which differences she sees for the nextart
fair, and she believes that already there
is more acceptance from the dealers’
community and visitors on doing some
things differently from how you were
doing them before. If you explain that,
from a sustainability perspective, this
doesn’t work anymore, usually, they
are willing to be more open: “especially
after the Pandemic people are just much
more willing to forgive any changes that
you’re making”.

Nicole Bouchard Tejeiro believes
that hopefully in a few years what will
change is that clients and customers
are not going to look for a shipment or
storage just from a timeline and price
point of view but from an environmental
point of view. Technology is going to
help in making that change because it



is going to make this data more visible.
For example, to cut down on travel,
Crozier created a scanning technology
that creates a hi-res replica of a painting
to avoid having to ship it around the
world and exposing it to inappropriate
environments. This doesn’t replace
being in front of the actual work but it
could be useful in environments where
you can’t place the work, and in general
is shifting the dialogue.

Dekking then opened the floor
to questions, and among the many
interesting comments,
member asked if there is any dialogue
between sustainability in the art market
and sustainability in traditional impact
investing, leveraging the conversation
of sustainability into the art market.
According to Laura Lupton there are a
lot of opportunities in this sense since
we could ask a collector what does it
look like for his or her art collection to
be part of a socially responsible impact
investment portfolio at large, and what
does it mean to choose artworks that are
sustainable and do not need large storage
spaces, or supporting artists that are
going into communities having a wider
impact. In this sense the commercial art
sector is interesting because there is the
opportunity to change paradigms from
the center.

an audience

Nanne Dekking concluded the
conversation exhorting to be responsible
ourselves, following simple rules at
home and trying to keep that behavior
in the office or when travelling.
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Finally, Birgit Kurtz, RAM-NY
Co-Chair, offered her closing remarks
reminding the audience how collective
action is important and also how market
demand will grow and galleries and
art fairs will have to react: “There is
an opportunity to make an impact; the
advice is to be strategic, thoughtful and
to approach challenges by thinking
long term. Don’t be discouraged just
because, in the past, things were done
differently”.

"The panelists gave the audience not
only interesting and original insights,
but also practical advice. In fact, the
professional examples of the panelists
gave the participants the opportunity to
reflect from an innovative perspective
on possible
on highly relevant topics as NFTs
and sustainability. Once again, RAM
provided an unprecedented opportunity
to be part of the art market conversation
in the making, focusing on those issues
where precisely in these times lawyers,
artists, professionals are creating and
experimenting with practices, actions,
and tools towards a more efficient
development in the future.

solutions and actions
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Conference Report: Evolutions in Collecting Art: Practices and
Challenges, Responsible Art Market, Geneva, 27 fanuary 2023

By Matteo Pace™

On the sunny morning of the 27th of
January 2023, in room A30 of Geneva’s
conveniently located Palexpo, more
than 90 leading art market professionals
gathered for the seventh edition of
the annual conference organised by
the international Responsible Art
Market initatve (RAM). This year
the discussion investigated the state of
collecting in 2023 from the perspective
of the collector, firstly, in relationship to
the market and secondly in relationship
to institutions.

*  Director, UK at Bertolaso Advisory, mp@bertolaso.at.
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What are the challenges and rewards
for this old yet ultra-contemporary
practice? What does it mean to be a
philanthropist today compared to the
past and how can institutions keep
growing in a context of rapid social
envisaging key themes such as activism
and ethics? These and many more were
some of the key questions brilliantly
addressed by the 9 speakers in two
engaging panels moderated by Mathilde
Heaton (General Counsel, Phillips
Auctioneers, London) and Anne Laure
Bandle (Director, Art Law Foundation
and attorney with Borel & Barbey,
Geneva).

Once again, the liaison with artgeneve
was confirmed, but this year with a twist.
For the first time in the history of RAM
events, the discussion took place inside
the exhibiting area between the booths
of the of 1lth edition of artgeneve
fair, giving the attendees the exclusive
opportunity to walk into the fair ahead
of the general public, making the
conversation a per-se work of art.

In 2022, the keynote address was
given by Sylvain Levy, an innovative
and forward-looking collector who
described his collecting activity at the
time of metaverse. This year, in an ideal
continuum, the whole conference was



dedicated to the role of collecting and
specifically to the collector who has
been defined as “the engine of the art
market” in a compelling keynote address
delivered by Nicolas O’Donnell (Civil
litigation attorney with Sullivan &
Worcester LLP, Boston, US).

In the opening address, O’Donnell
drew the perimeter of collecting
practices reminding the reasons and
the items collected over time. While
the former has never changed (the love
of beauty for demonstration of power
and wealth) what has been collected
significantly evolved. A transaction and
enjoyment of an old master painting is
radically different from a similar piece in
form of NFT. In practical term, it means
that the collecting journey and required
expertise to manage these items and
passions are changing due to the many
implications that the new media causes.

"To show how rapidly and profoundly
the collecting environment is changing
it was brought to attention the case of
Lynn Goldsmith against the Warhol
Foundation and the disruption brought
by the advent of NFT5 in the art market.
For a professional it is vital to be able to
interpret the surrounding art and market
environment in order to support clients
in the best way. The complex and unstable
geopolitical context brought sanctions
which require further attention from
market participants. Not only the trade
and exchange of art is impacted, but also
the way people interact and interpret
values associated to wealth, especially
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in the public sector. Institutions, for
instance, are a key component of the art
ecosystem and as such already witnessing
a shift of increased scrutinization on
patrons and their wealth which fuel the
institution’s activity. Sackler, Kanders,
Biihrle were some of the recent cases
mentioned to show the bearing of
the relatonship between collectors,
institutions and ethics.

I. Demystifying the Complexities
of Art Collecting

Ethics resulted as well to be one of
the guiding themes of the first panel
titled “Demystifying the Complexities
of Art Collecting.” Panel chair Mathilde
Heaton introduced the subject
illustrating the crucial role played by
collectors into the value chain of the
art market by being philanthropists,
buyers, and sellers; collectors really
represent the fuel and engine of the
market system in both private and public
space. Acknowledging such a vital role
in the functioning of the art machine,
Piergiorgio Pepe, (Ethics of Collecting
and Quantum Ethics, Paris) stepped in
by illustrating how the set of guidelines
he developed specifically for collectors!
can benefit the whole ecosystem. One
of the goals of this tool is to create a
peer-to-peer ongoing conversation and
promotion of best practices in a similar
fashion to what RAM did with the
practical toolkit.

1 Available to read and download in four languages at
Ethicsofcollecting.org.
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All professionals at the table agreed
indeed that too often the growth of
the art industry is hindered by a lack
of professionalisation and initiatives
designed at creating a fair, sustainable
and responsible environment are always
welcome.

A practical example of how ethics
can help in establishing responsible
practices was found in the process of
commissioning: collectors or institutions
should not interfere in the creatve
process leveraging their position of
power to get discounts or “guide”
the artist in his job. On this point, the
artist Karim Noureldin (Lausanne)
emphasised that a fair process
cannot be completed without the full
participation/involvement of a gallerist
who acts in a responsible way. Gallery
owner Stefan von Bartha (Gallery von
Bartha, Basel) and legal counsel Martin
Wilson (Phillips Auctioneers, London)
completely approved that statement.

Art is a job and as such it should be
treated. Interactions between players
are commercial relationships and
they should be structured by contract.
However, whilst the ultimate goal of
formalising the nature of a relationship
is commendable, it sometimes clashes
with day-to day reality: cross-border
involving  international
legislation and too much of formalisation
can be unpractical and costly.

transactions

Eventually, the conversation shifted
towards the “fuel” of the art market
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engine: the artist. Mathilde Heaton was
very direct in asking if there was a clear
pattern for an artist to be successful.
Stefan von Bartha replied that no, there
is not but an honest gallerist can help
artists succeeding by giving them fair
tools. For instance, by giving the artist
practical education in managing their
brand and provide as much visibility as
possible, without flooding the market or
serving collectors’ interests only. Marina
Adams and Knoebel were the case
studies mentioned. Based on fictious
case studies, the panel examined how
“discounts and donations” can become
problematic. Also, market manipulation
(purchase finalised at a quick resale) was
brought up to show how unfair practices
can erode value and credibility in the
system. With a challenging closure,
Martin Wilson asked then to reflect
to panellists and audience whether buy
back clauses in sale contracts are really
the best way to regulate relationships in
this market.

Mathilde Heaton then wrapped
up the panel concluding that a code of
ethics is certainly a great initiative to
help all players to navigate the market.
In a deeply changing environment
collectors need to be active promoters
of good practices and dialogue between
players by action being active promoters.

II. Collectors and Institutions:
New Challenges in Philanthropy

After a refreshing break where
the attendees got the opportunity to



exchange ideas about the first panel
and connect in front of a cup of
coffee, the second roundtable titled
“Collectors and Institutions: New
Challenges in Philanthropy” gathered
Anne Laure Bandle (panel chair),
Adele Aschehoug  (Plateforme
10, Lausanne), Maria de Peverelli
(Stonehage Fleming Art Management,
London), Amir Shariat (Artist manager
and curator, Vienna), and Richard
Barnett (The National Gallery London,
London).

The conversation kicked off with an
outlook on the key differences between
philanthropy models in Europe, the
UK. and the U.S. taking as examples
the cases of leading museums such as
the National Gallery, TATE, Palais
de Tokyo and the Baltimore Museum
of Art. It was immediately clear how
different the scope and role of trustees
varies
particular across the two sides of the
ocean: Richard Barnett shared his
experience with the National Gallery
where trustees are directly appointed by
ministers and their duties and processes
are clearly laid out in good governance
rules. Any temptations of abusing their
power and taking advantage of privileged
information for their own benefit are
not an issue, also due to the nature of
heritage promoted which is mostly old
masters. Instead, for institutions dealing
with contemporary art (and artists) such
as TATE the dynamics and functioning
vary greatly and this can cause other
challenges. Ethics was again at the centre

across jurisdictions and in
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of the conversation because both Amir
Shariat and Maria de Peverelli, from
different professional angles, stressed
the importance of sound governance and
guidance in an attempt to avoid conflicts
of interest which might arise from the
access to insider
instance, the knowledge of an upcoming
solo show of an artist might trigger a
purchase by a trustee with speculative
behaviour. Concrete examples were
brought by Adele Aschehoug with
her experience at the Palais de Tokyo
and SFMOMA that have separate
acquisition committees. It emerged that
in the contemporary art space the “grey”
areas that ethics can fill out and improve
market dynamics are way more frequent
than in the Old Master environment,
especially nowadays after the pandemic.

information. For

The sweet spot between “wishes”
and “needs” is always tough as museums
financially heavily rely on the support of
philanthropists and patrons. During the
pandemic, the combination of a collapse
in entries and rising costs to keep the
audience engaged led institutions
such as the Baltimore Museum of
Art to deaccession major works to
cover running costs. The sale by the
Museum of three blue-chip works by
Andy Warhol, Clyfford Still and Brice
Marden exposed it to great reputational
damage. The ambition to raise staff
salaries and support future acquisitions
was sound in theory, but in practice the
media hype triggered by this decision
was so controversial that more than 180
museums supporters asked Maryland’s
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General Attorney and Secretary of State
to block the sales. It resulted in a fierce
confrontation between the public and
the museum’s leadership who advanced
the proposal. Eventually, the sale was
blocked and two board members
resigned alongside a 50M USD in
pledged gifts to the museum.

In the UK, the Royal Opera
House deaccessioned a David Hockney
painting to raise essential funds to face
pandemic losses but it did not cause as
much criticism since the buyer (board
member of ROH) gave it back on loan
to the institution.

The
philanthropist” can affect the public
image of an insttution was brought
to the table by Anne Laure Bandle
because of embarrassing or shady money
gifted by tainted donors or industries.
For instance, in the case of the Sackler
family museums were taking pride in
having a “gallery” or a “wing” carrying
the name of the family but then they took
a U-turn as a result of the OxyContin
scandal. Openly criticized by the public
and the artistic community, institutions
one by one started taking down the
Sackler name and refusing their money.
A vigorous response came from Nan
Goldin who expressly refused her
artworks to be displayed where there was
evidence of Sackler funding. In a similar
fashion, recent cases of activism (soup
thrown on Van Gogh’s Sunflowers at the
National Gallery) show how the public
is increasingly scrutinising institutional

issue  of how  “toxic

16

funding and compels museums to set up
new processes to protect the art whilst
maintaining the visitors’ experience.

CONCLUSIONS

The 2023 RAM conference brought
together a heterogeneous cohort of
panellist representative of most, if not
all of the various art market ecosystem.
During the conversations, it clearly
emerged that the role of collector is
as crucial as in change. When dealing
within the private sphere (dealing and
supporting) a deployment of a sound
amount of ethics in the process can
really pave the way for a sustainable and
fair 3.0 art environment for all players
involved. When the collector interacts
as well with the “public” sphere, such as
institutions, ethics as well can play a role.
Museums are experiencing a shrinking
in funds combined with a closer public
scrutinization which can provide serious
challenges if not adequately managed
by the management: appointment
trustees, selection of donations as source
of financial support and activism were
some of the key topics addressed with
concrete examples.

Once again, the bar was set really
high in terms of professionalism and
practicality of the case studies offered
making the RAM annual conference
an unmissable event in the agenda of
leading art market professionals.
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Rapport de conférence : Infractions pénales dans le marché de Part,
Colloque annuel de la Fondation pour le droit de Part et du Centre
du droit de Part, Geneve, 10 novembre 2022

By Clara Veuthey™
I. Introduction

Le 10 novembre 2022 s’est tenu le
colloque annuel de la Fondation pour
le droit de Part (FDA) et du Centre
du droit de ’art (CDA) au Théatre de
I’espérance a Geneve. Cet événement
était dédié aux infractions pénales dans
le marché de I'art et avait pour but
d’examiner les principales infractions
commises dans ce cadre et également
de rappeler la diligence requise de ses
acteurs.

II. Infractions générales

Maitre Grégoire Mangeat, avocat
et ancien bdtonnier de I’Ordre des
avocats de Geneéve, a ouvert la journée
par la présentation de trois infractions
générales commises fréquemment dans
le marché de l’art : I'escroquerie, le
recel et le faux dans les titres.

Lescroquerie

La condition au coeur de
I'infraction d’escroquerie réside dans
le  comportement  objectivement
astucieux de Dauteur. Le 'Tribunal

tédéral pose le principe selon lequel

* Master en droit, clara.veuthey@hotmail.com.

la nature et 'intensité des moyens dont
Pauteur fait usage pour tromper la
dupe doivent étre caractérisés par une
certaine sophistication ou une ruse
élevée. La jurisprudence mentionne
notamment comme moyens ['édifice de
mensonges, la manceuvre frauduleuse ou
encore le recours a une mise en scéne.
Une autre question au centre de la
disposition est celle de la coresponsabilité
de la dupe. En effet, il importe que cette
derniére ne soit pas responsable de ce
qui lui arrive. Selon le Tribunal fédéral,
les cas ou la dupe est coresponsable,
et donc qui excluent lescroquerie de
auteur, doivent rester exceptionnels.
Llescroquerie est exclue uniquement si
la dupe a été légere, en d’autres termes
si elle n’a pas procédé aux vérifications
nécessaires selon les circonstances
concretes, vérifications qui dépendent de
l'objet en question. Selon le type d’objet,
on peut, notamment, exiger de la dupe
quelle se fasse présenter avant l'achat
un certificat d’authenticité, qualifié
de « carte d’identité d’'une ceuvre » ou
qu’elle demande une expertise.

Plusieurs questions restent ouvertes
sur ces vérifications élémentaires : est-ce
qu'un acheteur qui se contenterait d'un
certificat ne contenant qu’une partie
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des informations nécessaires satisferait
a son obligation de vérifications
élémentaires ? Qu’en est-il de la personne
qui se serait contentée dun certificat
certes complet, mais émanant dune
personne dont on peut comprendre
rapidement qu’elle ne jouit pas d’autorité
scientifique en lien avec lartiste en
question ?

Le recel

Dinfraction du recel, prévue 2
larticle 160 du Code pénal (CP),
est construite comme une infraction
distincte de linfraction préalable. Cela
implique tout d’abord que le for du recel
est indépendant de l'infraction préalable.
Il semblerait que la prescription de
I'infraction préalable n’ait pas d’incidence
sur l'admission du recel. Cela dans la
mesure ou les droits a restitution du 1ésé
persistent encore, dés lors qu’ils ont été
entravés par 'acte de recel. Une question
qui se pose toutefois, nayant pas encore
été tranchée par le Tribunal fédéral, reste
celle du dies a quo de la prescription d’'un
recel par dissimulation. Le recel sous la
forme de dissimulation constitue-t-il un
délit instantané, des lors la prescription
commence 2 courir 2 partir du moment
ou linfraction a été commise, ou alors
est-ce un délit continu, et dans ce cas la
prescription ne commence a courir qu’a
partir de l'achévement de la situation
coupable ? Le droit suisse n’y répond pas.
Toutefois, dans l'affaire du sarcophage
romain (Arrét I. SA c¢. Ordonnance de

1 Code pénal suisse du 21 décembre 1937, RS.311.0.
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restitution et Turquie du 2 mai 2016%),
la Chambre pénale de recours genevoise
considére que le recel par dissimulation
constitue un délit continu et que donc
la prescription commence a courir au
moment de I'achévement de la situation
coupable.

Le faux dans les titres

Enfin, Tlarticle 251 CP peut
également étre une infraction possible
dans les conflits relevant du marché de
lart. Le Tribunal fédéral a récemment
jugé que bien qu'un tableau ou une
ceuvre d’art ne constitue pas un titre,
une signature apposée sur une ceuvre
d’art revét une qualité de faux matériel.
En effet, il sagit d'un signe qui est
destiné et apte a prouver un fait qui a une
portée juridique. Celui qui apposerait
une fausse signature sur une ceuvre d’art
commettrait donc linfraction de faux
dans les titres, au sens de I’article 251 CP.

Outre ces trois infractions, de
situations ne sont pas
passibles d’étre réglées par le droit pénal
dans son état actuel. En effet, tel est le
cas des situations de conflit d’intéréts
et d’exploitation d’informations
d’initiés. Les manipulations de prix,
par exemple des actions concertées de
marchands d’art, sont trés difficilement
appréhendables par le droit pénal.

nombreuses

2 Vanessa Vuille, Ece Velioglu Yildizci, Marc-André Renold,
“Affaire Sarcophage romain — I. SA c. Ordonnance de restitution
et Turquie,” Plateforme ArThemis (http://unige.ch/art-adr),
Centre du droit de ’art, Université de Genéve.



II1. Blanchiment d’argent

La Professeure Katia Villard
de [D'Universit¢é de Geneve s'est
ensuite penchée sur la lutte contre le
blanchiment d’argent en Suisse. Au
vu des caractéristiques idéales que
présente le marché de l'art, soit le peu
de transparence des transactions, la
volatilité des prix, la confidentialité et
le recours a des intermédiaires dans les
transactions et la difficulté de tracer les
marchandises, certains acteurs dudit
marché ont recours au blanchiment
d’argent. En Suisse, l'architecture de la
lutte contre le blanchiment contient un
volet répressif et un volet préventif.

Volet répressif

Le blanchiment d’argent peut porter
sur toute valeur patrimoniale, qui est
définie comme une notion large : argent
sous toutes ses formes, cryptomonnaies,
choses mobilieres telles qu'un tableau ou
une ceuvre d’art. La valeur patrimoniale
doit provenir dun crime ou dun
délit fiscal qualifié, au sens de larticle
305bis CP. Les fonds directement issus
du crime peuvent étre blanchis, mais
également les valeurs qui en proviennent
indirectement, soit toutes les valeurs de
remplacement du produit direct. La seule
exigence requise est qu’il soit possible de
retracer le lien entre linfraction et la
valeur patrimoniale.

La Professeure Villard souléve
une problématique concernant le
délit fiscal qualifié. Fréquemment,
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lavantage obtenu par ce dernier ne
générera pas 2 proprement parler de
valeurs patrimoniales mais consistera
en une économie d’impdts. Or, une
économie constitue certes un avantage
mais il n’est pas possible de le localiser
dans le patrimoine de lauteur. La
controverse n'est pas encore résolue
par le Tribunal fédéral. Dés lors, au vu
de la tendance actuelle, les acteurs sont
encouragés a faire preuve de prudence et
il sera préférable de s’abstenir d’accepter
de largent non déclaré
connaissance de cause.

en toute

Volet préventif

La loi sur le blanchiment d’argent
prévoit différents devoirs de diligence
a charge des personnes assujetties avec
surveillance, tels que lidentification
du cocontractant et de layant droit
économique des valeurs patrimoniales,
Iidentification de l'objet de but de la
relation d’affaires ou de la transaction
souhaitée par le cocontractant et
I'obligation de communiquer au
bureau de communication en matiére
de blanchiment dargent en cas de
soupgons fondés. Ce dernier devoir
de communication constitue la clé de
volite du systéme préventif. Toutefois,
pour étre soumis a ces devoirs, il faut
étre assujetti au régime préventif anti-
blanchiment d’argent. En droit suisse,
deux catégories de personnes y sont
assujetties, les intermédiaires financiers
et les négociants.
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La notion d’intermédiaire
financier est définie comme toute
personne pouvoir  de
disposition sur des valeurs patrimoniales
qui appartiennent juridiquement ou
économiquement a un tiers. Selon
la. FINMA, les commercants d’art,
les maisons de vente ou encore les
exploitants de ports francs ne sont en
principe pas considérés comme tels et
en conséquence ne sont pas soumis au
dispositif préventif®.

ayant un

Les acteurs du marché de l'art ne
sont généralement pas non plus assujettis
a la LBA* en tant que négociants. En
effet en droit suisse, pour y étre assujetti,
il faut que le commercant effectue
une transaction en espéces de plus de
CHEF 100'000.-. Cette double condition
est donc tres restrictive et n’inclut pas les
commergants d’art, qui ne traitent que
trés rarement au moyen de paiements
en espéces pour des montants aussi
importants. Dans le cadre de la derniére
révision de la LBA, le Conseil fédéral
proposait, en conformité avec les
standards internationaux, d’abaisser ce
seuil 2 CHF 15'000.-. La proposition
na pas été retenue. Le droit suisse
semble étre bien plus souple que les
réglementations en la
matiére. En effet, la 5éme directive

européennes

3 Circulaire 2011/1 du Groupe d’action financiére (GAFI),
Activité d’intermédiaire financier au sens de la LBA, https://
www.finma.ch/fr/~/media/finma/dokumente/dokumentencenter;
myfinma/rundschreiben/finma-rs-2011-01-01-01-2017.pdf?sc
lang=fr&hash=9314F3466AA57D97A85B0E1C82707BIF.

4 Loi fédérale concernant la lutte contre le blanchiment
d’argent et le financement du terrorisme du 10 octobre 1997,
RS.955.0.
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européenne anti-blanchiment d’argent
de 2018 inclut expressément les acteurs
du marché de l'art dans la lutte contre le
blanchiment d’argent, et ce a partir de
toute transaction dés 10'000 Euros, sans
considération de la nature du paiement
en espéces ounon. Les recommandations
du GAFI, quant 2 elles, vont beaucoup
moins loin, car elles ne visent que les
exploitants des métaux précieux et
pierres précieuses. Des lors, I'exclusion
du commerce de l'art du régime anti-
blanchiment d’argent est pour I'heure
conforme aux recommandations du
GAFL

Une motion a été déposée en mars
dernier, quivise a soumettre le commerce
de l'art et les ventes aux enchéres 2
la législation sur la lutte contre le
blanchiment d’argent. Le Conseil fédéral
propose son rejet et considére que les
diverses réglementations applicables au
commerce de I'art sont suffisantes. Selon
la Professeure Villard, et a la lecture du
rapport annuel 2020-2021 du GAFI,
il ne parait pas exclu que ce dernier
décide a terme d’englober le marché de
lart dans la lutte contre le blanchiment
d’argent, afin de pallier le fossé qui se
dresse actuellement entre la législation
suisse et la législation européenne. Dés
lors, la Suisse serait appelée a revoir sa
législation.

IV. Infractions douaniéres
Selon Madame Anne-France Pilloud,

cheffe aide a la conduite a 1'Office
fédéral de la douane et de la sécurité


https://www.finma.ch/fr/~/media/finma/dokumente/dokumentencenter/myfinma/rundschreiben/finma-rs-2011-01-01-01-2017.pdf?sc_lang=fr&hash=9314F3466AA57D97A85B0E1C82707B9F.
https://www.finma.ch/fr/~/media/finma/dokumente/dokumentencenter/myfinma/rundschreiben/finma-rs-2011-01-01-01-2017.pdf?sc_lang=fr&hash=9314F3466AA57D97A85B0E1C82707B9F.
https://www.finma.ch/fr/~/media/finma/dokumente/dokumentencenter/myfinma/rundschreiben/finma-rs-2011-01-01-01-2017.pdf?sc_lang=fr&hash=9314F3466AA57D97A85B0E1C82707B9F.
https://www.finma.ch/fr/~/media/finma/dokumente/dokumentencenter/myfinma/rundschreiben/finma-rs-2011-01-01-01-2017.pdf?sc_lang=fr&hash=9314F3466AA57D97A85B0E1C82707B9F.

des frontiéres, « le monde de lart et le
monde de la douane sont deux mondes
qui ne se rencontrent pas treés bien ».

Pour un douanier, Pccuvre d’art est
une marchandise comme une autre. En
principe, toute marchandise doit étre
amenée 2 un office de taxation et doit
étre annoncée selon sa nature, sa valeur,
son but. Sur la base de cette déclaration,
'administration des douanes déterminera
la dette douaniére, qui se compose des
droits de douane et de la T'VA. Toutefois,
la loi sur le tarif des douanes ne prévoit
pas de droit de douane sur les ceuvres
d’art. Il ne reste donc que la T'VA qui sera
due et son calcul découle de la valeur de
la marchandise. Or, il est extrémement
compliqué de déterminer la valeur d’une
ceuvre d’art mais il existe un systeme
particulier pour les ceuvres d’art qui
aide a résoudre ce probleme. En effet,
toutes les déclarations a l'importation
d’une ceuvre d’art sont envoyées dans
un centre spécialisé, ot une étude est
faite sur la base de la déclaration afin
de voir si la valeur est correcte, ou du
moins crédible. Un probléme persiste
toutefois dans la mesure ou la valeur
de l'art varie énormément. Au moment
de Pimportation d’une ceuvre d’art, sa
valeur n’est pas forcément la méme que
lorsqu’elle sera vendue aux enchéres ou
inversement. Dés lors, il est complexe de
déterminer la valeur exacte qu'il convient
d’imposer. De plus, un douanier peut
étre confronté a des ceuvres d’art qui
sont souvent des piéces uniques ou
des antiquités et dont la valeur est
inestimable.
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Il convient ensuite de se questionner
sur la personne qui sera chargée de
sacquitter de la dette douaniére.
Quiconque relié dune maniere ou
d’une autre a une marchandise qui
passe la douane sera susceptible de
devoir la payer et toutes les personnes

seront  assujetties  solidairement.
En cas de non-acquittement de la
dette douanieére, une procédure

pour dettes et faillites sera lancée.
Si la dette n’est pas réglée lors du
passage a la douane, les douaniers
ont la possibilité de prononcer un
séquestre de la marchandise 2 titre de
gage douanier (art. 87 LD)’. 1l existe
également la possibilité de séquestrer
les marchandises ayant servi a la
commission de linfraction. Ce n’est
qu’une fois que la dette douaniére aura
été acquittée que la personne pourra
récupérer les marchandises. Lorsque
ce n'est pas le cas, la douane peut
organiser des ventes aux encheres des
marchandises saisies, afin de réaliser le

gage.
V. Infractions fiscales

Maitre Jacques Pittet, avocat,
déplore le changement de nom de
PAdministration fédérale des douanes
en « Office fédéral de la douane et de
la sécurité des frontiéres » intervenu
des le ler janvier 2022, qui témoigne
d’un changement de culture et d’une
militarisation des douanes.

5 Loi sur les douanes du 18 mars 2005, RS.631.0.
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Dinfraction de soustraction fiscale
de Tarticle 96 LT'VA® réprime le fait de
ne pas avoir déclaré l'intégralité de ses
recettes. Il peut en outre y avoir des
circonstances aggravantes, comme le fait
de recruter une ou plusieurs personnes
pour commettre une infraction a la
LTVA et le fait de commettre par
métier de telles infractions. La notion
de « par métier » s’interpréte de fagon
large et regroupe aussi la notion de
« par habitude ». Il y a également la
possibilité d’augmenter lamende si le
montant soustrait dépasse le seuil de
CHF 400'000.-. Cette infraction est
répressible tant pour un auteur ayant agi
intentionnellement que pour un auteur
qui se sera montré négligent. Il convient
de relever que dans la plupart des cas les
personnes agissent par négligence.

Maitre Pittet présente ensuite
Iinscription au casier judiciaire, qui est
fréquente dans le cadre d’infractions
fiscales et qui selon lui ne représente
pas une double peine. Il sagit d’'une
obligation légale 4 laquelle sont soumises
les autorités TVA, qui lappliquent
d’ailleurs a la lettre. Les conséquences
pour Padministré ne sont pas uniquement
financiéres puisque le systéme permet
une réelle condamnation symbolique.
En effet, bien que l'on puisse s’acquitter
d’'une amende, linscription au casier
judiciaire va quant a elle demeurer un
certain nombre d’années.

6 Loi fédérale régissant la taxe sur la valeur ajoutée du 12 juin
2009, RS.641.20.

22

Enfin, depuis le ler janvier 2010,
introduit dans la LTVA Ia
dénonciation spontanée, moyen dont
tous les administrés devraient faire usage
selon Maitre Pittet, qui le qualifie de
« joker dans la vie d’'un administré ». Ce
dernier peut faire valoir une dénonciation
spontanée pour une infraction de méme
nature et intentionnelle, l'objectif étant
de donner aux administrés la possibilité
de corriger le tir, autant de fois que
nécessaire, avant que l'administration

a été

ait conscience de leurs comportements.
L'assujetti payera alors la reprise et les
intéréts moratoires mais évitera les suites
d’une poursuite pénale avec I'inscription
au casier judiciaire. Selon Maitre Pittet,
ce concept est simple, non moraliste et
évite de mauvaises surprises.

Il souligne encore que la plupart des
personnes ont volonté de bien faire et
de faire juste, mais se trouvent souvent
face a des états de fait complexes et des
administrations qui le sont tout autant. Il
releve I'idée de créer une disposition qui
permettrait 2 un administré, de solliciter
en amont 'Office afin de requérir son
avis sur ce quil doit. Dans ce cadre, la
réponse de I'Office lierait ce dernier
et limportateur. Cette disposition
permettrait, ainsi, selon Maitre Pittet,
de limiter de facon significative les
commissions d’infractions fiscales.

VI. Entraide internationale en
matiére pénale

Madame Maria Ludwiczak
Glassey, Professeure en droit pénal i



I'Université de Geneéve, est intervenue
sur la problématique des preuves qui,
en matiére d’art, se trouvent souvent a
étranger.

Dans le marché de lart, le jeu des
frontieres favorise la criminalité car
il empéche la conduite effective et
efficace des procédures pénales, ainsi
que la découverte des moyens de preuves
permettant une mise en accusation des
auteurs. La collaboration entre les Etats
semble donc étre essentielle pour pallier
ce probléme.

Lentraide judiciaire internationale
en matiére pénale, au sens strict, porte
principalement sur la saisie et la remise
d’avoirs ou de moyens de preuve. Quatre
mesures d’entraides sont pertinentes
en matiere de
premiére est la perquisition, mesure
particulierement ~ importante  pour
mettre la main sur le bien culturel
recherché par Iétat étranger. La
deuxiéme est la saisie, mesure provisoire
qui vise 2 figer la situation telle qu'elle
existe et revét une portée conservatoire.
En droit de I'entraide suisse, la saisie a
une particularité car elle peut intervenir
non seulement sur demande explicite
de Détat étranger mais également sans
quil n’y ait de demande a ce sujet.
De plus, sous réserve de plusieurs
conditions, les autorités suisses peuvent
prononcer une saisie en Suisse avant
méme que la demande d’entraide ne
leur soit parvenue. Une saisie en matiére
d’entraide court jusqua ce que Détat
étranger ait terminé sa procédure pénale.

biens culturels. La

hors série 05.2023

Les durées de saisie peuvent donc varier
fortement. La troisitme mesure est la
remise de moyens de preuves. Il s’agit
d’'une remise, intervenant pendant la
procédure pénale conduite dans 'état
étranger, de tout ce qui pourra servir de
moyens de preuve dans ce méme état.
Enfin, la derniére mesure d’entraide est
la remise aux fins de confiscation et de
restitution. La jurisprudence favorise
Iintervention de cette derniere a la fin
de la procédure dans I'état étranger.
Dans ce cadre, les biens resteront saisis
en Suisse pour toute la durée de la
procédure étrangere. Ce nest qu'a son
terme, lorsque I’Etat étranger adressera
sa décision de confiscation en faveur
de IEtat lui-méme ou de restitution 2
ayant droit, que la Suisse remettra les
biens en question.

Le droit suisse a une conception large
de la proportionnalité en la matiere. Il ne
comprend pas l'entraide en fonction de
ce que I'Etat étranger lui demande, mais
en fonction de ce qui pourrait lui étre
utile. Cela implique, par exemple, que
si d’autres biens sont localisés en Suisse
dans le cadre d'une perquisition, ils
seront également saisis et I"Etat étranger
sera interpellé a ce propos. Ce nlest
toutefois pas lattitude adoptée par tous
les Etats, certains se cantonnant a ce qui
est inscrit dans la demande uniquement.

La Professeure Ludwiczak Glassey
s’est ensuite concentrée sur l'aptitude a
fournir une garantie de restitution. Ce
mécanisme permet la protection des tiers
lorsque l'on remet des moyens de preuve
a étranger. Mais que se passe-t-il si le
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pays étranger n’est pas apte a fournir une
telle garantie > C’est le cas lorsque I'Etat
étranger ne peut fournir des garanties
valablement, notamment lorsque ses
institutions ne sont pas suffisamment
fiables. Si I'Etat est inapte 2 fournir des
garanties de restitution, la Suisse devra
refuser de lui accorder l'entraide, afin de
protéger les tiers en question.

Le droit de l'entraide doit trouver
un équilibre entre la lutte contre la
criminalité, qui pousse a accorder
Ientraide la plus large possible, tout
en protégeant les droits des personnes
concernées. Dans le marché de lart, les
Etats ont différentes conceptions de ce
qu'est la lutte contre la criminalité dans
le marché de l'art. Selon la Professeure
Ludwiczak Glassey, le premier point sur
lequel il conviendrait de sattarder serait
la mise en place d’une vision commune
de la lutte contre la criminalité dans
le marché de lart, y compris avec des
pays géographiquement trés proches
de la Suisse, mais qui ont pourtant une
approche tres différente de la notre.

VII. Infractions liées aux
transferts de biens culturels

Madame Fabienne Baraga, cheffe du
service spécialisé a 'Office fédéral de la
culture, s’est exprimée sur les infractions
liées aux transferts de biens culturels.

La Suisse est 'un des marchés de I'art
les plus importants au monde. Elle a la
réputation d’étre une plaque tournante
du trafic illicite des biens culturels et
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plusieurs grandes affaires ont alourdi ce
constat. De plus, jusqu’en 2005, la Suisse
ne disposait d’aucune réglementation
fédérale concernant limportation et
exportation des biens culturels et n’était
pas partie a un instrument international
régissant ce domaine. En 2003, cette
derniére a fait un pas en avant en ratifiant
la Convention de TUNESCO de 1970".
Cette derniére n’étant pas directement
applicable, la Suisse a di adopter, au
sein de son ordre juridique, une loi
d’application, ce qui a été chose faite en
2005 avec I'adoption de la LTBC?.

Dans le cadre dune procédure
pénale, prouver l'acte punissable peut
étre complexe pour ce qui releve de
Iinfraction de l'importation ou de la
vente des biens culturels volés (art. 24
LTBC), car l'infraction préalable est au
centre de ces dispositions. La mobilité
des biens culturels rend la détermination
du lieu de provenance des biens trés
difficile. De plus, le marché de l'art a
encore de la peine a faire preuve de
transparence quant a la provenance
des biens culturels. Le pillage des
biens culturels empéche la localisation
de leur excavation. Par ailleurs, le
démembrement et la destruction totale
ou partielle de ces biens implique qu’ils
peuvent étre vendus par fragments.
S’ajoutent a ces facteurs la dimension

7 Convention concernant les mesures 2 prendre pour interdire
et empécher 'importation, I'exportation et le transfert de
propriété illicites des biens culturels du 14 novembre 1970,
RS.0.444.1.

8 Loi fédérale sur le transfert international des biens culturels
du 20 juin 2003, RS.444.1.



transnationale du marché de lart et la
multitude d’acteurs pouvant intervenir
dans une
également de mentionner les défis
structurels dans les pays sources ainsi

transaction. Il convient

que les questions de nature juridique
qui se posent, notamment sur le droit
applicable ou l'acquisition de bonne foi.

Il existe plusieurs outils permettant
de relever ces défis, notamment les
accords internationaux, les standards
et normes internationales. On dispose
également d’instruments de coopération
multilatérale et bilatérale, tels que
IPUNESCO, INTERPOL, T'OSCE,
mais également des accords bilatéraux
entre Etats. La Suisse a conclu pour
I'heure huit
sappréte a en conclure un neuviéme. Par
ailleurs, des lois nationales appropriées
sont nécessaires pour lutter, que ce
soit au niveau des Etats sources ou des
Etats importateurs des biens culturels.
Enfin, beaucoup d’autres domaines
extra juridiques peuvent pallier ces
difficultés. C’est le cas de l'archéologie,
car l'objet lui-méme peut en dire long
sur son histoire et son origine. L’histoire
constitue également un domaine clé, car
le contexte historique peut fournir des
réponses importantes 4 la question de
savoir si I'objet a une provenance illicite.
La science, notamment l'archéométrie,
utilise des méthodes scientifiques
pour répondre a des questions sur
lauthenticité et 'dge du bien culturel.
La géopolitique est également un outil,
car si lorganisation socio-économique
en matiere de trafic de bien culturel est

accords bilatéraux et
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connue, il est possible d’identifier les
voies, les itinéraires et transits utilisés
par ses acteurs. Enfin, les bases de
données et les inventaires des musées
constituent également un outil.

Aujourd’hui, une grande partie du
commerce a lieu sur le net. Un vaste
marché noir numérique qui facilite
le trafic illicite de bien culturels s'est,
notamment, développé sur Facebook.
Nous voici donc face 3 un nouveau défi,
que des experts en informatique tentent
de résoudre.

\VIIIL. Prétention frauduleuse et
escroquerie a 'assurance

Maitre Lucile Bonaz, avocate, est
venue présenter les infractions liées au
monde de l'assurance.

Dans le marché de l’art, 'assurance
représente un élément essentiel et
omniprésent en raison de la valeur
parfois importante des ceuvres d’art et
des risques qui menacent I'ceuvre d’art
tout au long de son existence.

En droit des
fraude se matérialise a travers deux
principaux agissements appréhendés
dans la loi, la prétention frauduleuse
et le sinistre frauduleux. La prétention
frauduleuse lorsque Tassuré
réclame sciemment et volontairement
des prétentions d’assurance plus élevées
que celles auxquelles il a le droit. Le
sinistre frauduleux, quant 2 lui, réprime
lassuré qui cause intentionnellement le
sinistre pour percevoir des prestations

assurances, la

existe
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d’assurances. Si 2 premiére vue ces
exemples semblent étre peu réalisés en
pratique, les conditions de la fraude a
assurance, sous l'angle du droit des
contrats, peuvent étre assez vite réalisées,
et ceci peut avoir des conséquences
lourdes sur le sort du contrat et les
prétentions de I'ayant droit. Une petite
tricherie, a ’échelle des valeurs qui sont
celles du marché de l'art, peut entrainer
une résolution pure et simple de I'entier
de la relation contractuelle et faire perdre
a layant droit son droit aux prestations.

Le contrat d’assurance des ceuvres
d’art est un contrat de droit privé soumis
a la LCA’, subsidiairement du code des
obligations. C’est le contrat lui-méme
qui définit son étendue et il faut donc
se référer a la police et aux conditions
générales d’assurance pour en connaitre
les détails. II existe des solutions
d’assurances propres aux objets d’art et
aux objets de collection. Ces derniers
contiennent deux éléments centraux
dans ce domaine, le risque assuré et la
valeur d’assurance. S’agissant du risque
assuré, il nest pas défini dans la loi et est
donc régi exclusivement dans le contrat.
De ce fait, il n’existe pas un seul type de
contrat d’assurance pour les ceuvres d’art,
mais une multitude, qui dépendent de
différents facteurs propres a la situation
et a I'oeuvre d’art en question. Il faut, par
conséquent, systématiquement se référer
au contenu du contrat pour connaitre
précisément la portée et l'étendue du

9 Loi fédérale sur le contrat d’assurance du 2 avril 1908, RS.
221.229.1.
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risque assuré. Le deuxiéme élément-
clé du contrat d’assurance réside dans
la valeur d’assurance. En effet, de cette
valeur découlera’étendue des prestations
en cas de sinistre et les potentialités de
réalisation d’une prétention frauduleuse.
Une nouvelle fois, clest le contrat qui
définit la valeur d’assurance et comment
celle-ci est calculée. La prestation versée
en cas de sinistre va dépendre de la
valeur de l'objet d’art au moment ou le
sinistre se réalise.

La prétention frauduleuse est définie
a larticle 40 LCA etvise les situations ot
'assuré formule au moment du sinistre,
volontairement et sciemment, des
fausses déclarations dans le but d’induire
Passureur en erreur et dobtenir des
prestations qui ne lui sont pas dues. C’est
une infraction purement civile et elle
déploie uniquement des conséquences
contractuelles. La  disposition de
Iarticle 40 LCA contient une condition
objective et une condition subjective. La
condition objective prévoit qu’il faut une
fausse déclaration et une influence sur
les prestations dues. La notion de fausse
déclarationesttréslarge, carellerecouvre
tous les cas dans lesquels, au moment du
sinistre, 'assuré formule des prétentions
plus élevées et ce peu importe la forme
de cette déclaration. En plus de la fausse
déclaration, il faut que cette derniére ait
exercé une influence sur les prestations
qui sont dues par lassurance. La
condition subjective de cette disposition
est que l'auteur ait eu la conscience et la
volonté d’'induire I'assureur en erreur. 11
est important de souligner qu’il ne suffit



pas que les parties se disputent sur la
valeur et le montant de 'indemnisation
mais qu'il faut véritablement que l'assuré
cache des éléments a son assureur et
sache pertinemment qu’il n’a pas le droit
aux prestations en question.

La conséquence d’une prétention
frauduleuse sur le sort du contrat est
quaucune prestation est due, et ce
méme si la fraude et l'exagération ne
portent que sur une partie du dommage.
Lassureur dispose également d’'un droit
de résolution du contrat limité au contrat
sur lequel a porté la fraude. Toutefois, il
convient de préciser quune prétention
frauduleuse rompt le lien de confiance
entre les partenaires contractuels. Selon
Maitre Bonaz, I'assureur pourrait donc
stirement se prévaloir d’un juste motif de
résiliation extraordinaire pour les autres
contrats.

La fraude a lassurance comprend
également un volet pénal. L'infraction
principale a ce sujet est escroquerie 2
lassurance au sens de larticle 146 CP.
Lescroquerie a I'assurance ne se confond
pas avec la prétention frauduleuse et le
sinistre intentionnel, car ses conditions
d’applications  sont différentes. Elle
suppose un élément supplémentaire qui
est lastuce. En matiére d’assurance,
les tribunaux estiment qu’il y a astuce,
méme s'il n’y a pas de mise en scéne ou
d’édifice de mensonge, si l'on est dans un
cas ou lastuce serait difficile a déceler
pour lassureur. On remarque dans la
jurisprudence que l'astuce suppose une
appréciation par le juge pénal. Selon
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Maitre Bonaz cette appréciation en la
matiere est assez subjective et révele une
insécurité juridique.

En cas dinfraction pénale, les
conséquences sont spécifiques au droit
pénal et aboutissent généralement a la
condamnation du prévenu. Elles n'ont
pas d’influence directe sur le sort du
contrat. C’est uniquement sous l'angle
civil que lassureur peut refuser le
paiement des prestations. Alors quels
sont limpact et [lutilité potentielle
d’'une procédure pénale en parallele
d'un proces civil pour lassureur ?
Un élément important est celui de la
récolte de preuve. Une procédure pénale
permet des investigations beaucoup plus
poussées que ce que permet le droit
civil. Lassureur est donc parfois obligé
de recourir a la machine pénale pour
pouvoir récolter des preuves et étre apte
a les produire au proces civil.

IX. Nouvelles technologies et
comportements en ligne : quelques
évolutions et risques pénaux

Maitre Stéphanie Chuffart-
Finsterwald, avocate et présidente de
la Commission pour l'innovation et la
modernisation de 'Ordre des avocats de
Geneve, a abordé les infractions liées a
des nouveaux comportements en ligne.
Elle considére le marché de lart, au
sens large, comme un marché au sein
duquel évoluent des artistes de contenus
digitaux, des créateurs de contenus
digitaux et des influenceurs.
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Nous avons assisté 2 des évolutions
marquantes en lien avec les nouvelles
technologies, comme I'émergence de la
Blockchain et lapparition des mondes
nouveaux, comme le Métavers, dans
lequel on trouve aujourd’hui des galeries
digitales que nous pouvons visiter mais
également posséder. Ces
progressent plus rapidement que le droit
et la jurisprudence.

évolutions

Chuffart-Finsterwald  est
affaire

Maitre
ensuite
états-unienne en

revenue sur une
cours et décidée
depuis, Hermeés International c.
Mason Rothschild®. Ce litige est l'un
des premiers proceés qui traite de la
propriété intellectuelle dans le monde
des NFTs. En décembre 2021, lartiste
Mason Rothschild a créé 100 NFTs
intitulés « Metabirkins » en reprenant
le célebre sac 2 main « Birkin » de la
maison Hermes. Les 100 NFTs, qui
représentent chacun un sac différent, ont
été vendus en moyenne a 40'000 dollars
par NF'T. En réponse, la maison Hermes
propriétaire de la marque apposée sur le
sac « Birkin », a notifié une lettre de mise
en demeure tant a 'artiste qu'a OpenSea,
la plateforme de vente. Alors que cette
derniére a retiré les Metabirkins, I'artiste
a continué a les vendre sur d’autres
plateformes. Dés lors, Hermes a porté
laffaire en justice devant le New York
federal court en invoquant notamment
la violation de ses marques protégeant
le sac « Birkin », la dilution de marque

10 Hermes International v. Rothschild (1:22-cv-00384),
ordonnance du 2 février 2023.
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et un cybersquatting. La question
centrale de cette affaire était celle de la
qualification des NFTs. Le tribunal a
estimé d’une part que les NFTs nétaient
pas des ceuvres d’art bénéficiant de la
protection du premier amendement
de la Constitution américaine (liberté
d’expression), mais des produits de
consommation. D’autre part, les NFTs
étaientsusceptibles de semer la confusion
chez les consommateurs qu’Hermes était
a l'origine des Metabirkins ou du moins
les approuvait. Par conséquent, Mason
Rothschild a été condamné a verser
133 000 dollars de dommages et intéréts
pour contrefacon, cybersquatting et
dilution de marque.

I 'y a pas pour I'heure de
jurisprudence sur la question des NFTs
en Suisse. La notion des NFTs vient
d’étre mentionnée dans un arrét du
"TAF, mais sur une affaire qui ne porte
pas directement sur la qualification
des jetons. Il faudra du temps pour que
la notion soit définie en droit suisse
et développée notamment a travers la
jurisprudence.

En ce qui concerne les comportements
en ligne des influenceurs, Maitre
Stéphanie Chuffart-Finsterwald atteste
de  lémergence  de
problématiques qui ne sont pas encore
appréhendées par le droit. Pourtant,
dans la pratique, les influenceurs sont
des auteurs potentiels d’infractions.
Clest le cas notamment dans le domaine
de la santé, ou des affaires concernant des
comportements de mise en avant, par des
influenceurs, de produits thérapeutiques

nouvelles



qui peuvent étre dangereux pour la
santé commencent a étre portés devant
des tribunaux. Selon Maitre Chuffart-
Finsterwald, il semble normal que l'on
commence toujours par se concentrer
sur les cas les plus graves avant de
pouvoir traiter des cas qui le sont moins.
Selon elle, ces nouveaux comportements
et évolutions vont pénétrer d’autres
marchés, comme celui du marché de
lart. Par exemple, la mise en avant, par
des influenceurs, sur les réseaux sociaux,
de biens dont la vente est issue d’une
infraction pourra donc également étre
un comportement réprimé dans le futur.

Les nouvelles technologies sont un
risque a certains égards, mais présentent
aussi des nouvelles opportunités. La
Blockchain ou les NFTs revétent des
avantages en termes de suivi des objets
et en termes de certification. Elles
permettent donc aussi d’adresser des
risques qui existaient déja ou de proposer
des solutions par rapport a des évolutions
actuelles.

X. Conclusion

Cette conférence aura permis de
démontrer les liens étroits entre le droit
pénal et le marché de l'art. Nombreuses
sont les tentations pour les acteurs du
marché de lart d’enfreindre la loi, que
ce soit de maniére intentionnelle, mais
également par négligence. Le marché de
lart est, sans aucun doute, un domaine
ou les acteurs doivent faire preuve de
diligence lors de transactions et se
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renseigner sur les réglementations en
la matiére. Les intervenants ont tous
relevé toutefois que certaines situations
n’étaient pas encore appréhendables par
le droit pénal. C’est le cas notamment
des nouvelles technologies, avec entre
autres 'émergence de NFTs. Il a été mis
en lumiere le réel fossé et le décalage
entre la digitalisation du marché de
Iart et I'évolution du droit pénal et de la
jurisprudence en la matiére.

Toutefois, sur le plan international,
un pas supplémentaire a été fait avec
'adoption, en 2017, de la Convention
de Nicosie''. Bien quelle ne soit pas
en vigueur en Suisse, clest un texte
international qui traite uniquement du
droit pénal et qui prévoit des infractions
novatrices comme la destruction de
biens culturels et permet donc de pallier
certaines lacunes juridiques. La Suisse
verra peut-&tre, elle aussi, la ratification
de cette convention comme une réponse
aux défis auxquels son ordre juridique
fait face.

11 Convention du Conseil de ’Europe sur les infractions visant
des biens culturels du 19 mai 2017.
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Conference report: Negotiating the Human: Justice, Ethics and
Culture in Dealing with Human Remains, Art-Law Centre,

Geneva, 16 September 2022
By Clara Veuthey™

I. Introduction

No doubt that human remains, by their
very nature, have their own specificity and
complexity. They indeed raise many social,
scientific, ethical, and legal considerations.
However, as we can regularly see in the
news, many institutions, both private
and public, still hold them. Museums,
foundations, universities and alike are
therefore confronted with numerous
questions concerning their conservation,
their disposal but also their possible

restitution to the communities of origin.

On 16 September 2022, the Art-
Law Centre of the University of Geneva
UNESCO Chair in the International Law
of the Protection of Cultural Heritage
and the International Cultural Property
Society (ICPS) hosted a
gathering experts from around the world

conference

in a range of disciplines to discuss the issue
of human remains and its legal, cultural as
well asethical considerations, introduced
by Justice Michael Kirby.

I1. Issues and perspective

The first speaker was Anexa Alfred
Cunningham, member of the UN Expert

* Master en droit, clara.veuthey@unige.ch
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Mechanism of the rights of indigenous
peoples. This Mechanism was established
by the Human Rights Council in 2007, with
a main purpose of providing expertise and
advice on the rights of indigenous people.
In 2016, the Human Rights Council
established that the Expert Mechanism
should identify and propose good practices
to achieve the aim of the UN Declaration
on the Rights of Indigenous Peoples
(UNDRIP) .

More recently, in 2019, the Human
Rights
development of a facilitating process for

Council  encouraged  the
international repatriation of Indigenous
People secret items and human remains.
According to article 12 of the UNDRIP,
the General Assembly recognizes that
Indigenous Peoples have the right to the
use and control of their ceremonial objects,
along with the right to repatriation of their
human remains. In the same Declaration
(article 31), is provided a right to maintain,
control, protect, and develop their cultural
knowledge, and

traditional cultural expressions, as well

heritage, traditional
as the manifestations of their sciences
technologies and culture. Furthermore, all
signatory States are required to protect the
exercise of thes aforementioned rights and
to take all necessary and effective measures

in order to recognize them.



According to Ms Alfred Cunningham,
it is important to point out that Indigenous
Peoples have their own laws, customs, and
traditional ways to treat ceremonial objects
and human remains. In many customs,
those are considered inalienable, which
means that they cannot be transfered
outside the Indigenous community
or cultural society. Therefore, even if
repatriation is complex, due to the lack of
legal framework and the financial costs, it
is essential to putin place a mechanism that
concretely implements this process. This
international Mechanism should be based
on UNDRIP and on the right of equality,
non-discrimination,  self-determination,

participation and consultation.

The floor was then handed over
to Zhen Chen, a PhD researcher in
Groningen University (Netherlands), who
presented the Buddha Mummy Statue case
arising in China and the Netherlands, as

illustrated on the event flyer.

On 14 December 1995, a golden
statue with a mummified Buddha inside
was stolen from the Puzhao Temple
in the Fujian Province in China. The
statue was immediately searched for, as
the mummified body inside was that of
a Buddhist monk who had been revered
since his death: Zhangong Zushi, also
known as Master Zhang Gong. Considered
a spiritual God by the villagers; they hold a
yearly celebration on his birthday.

In 2015, one of the villagers stumbled
upon the statue being exhibited at the
Hungarian Museum of Natural History.
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The statue at stake became the property of
a Dutch collector, Mr. Oscar Van Overeem,
in 1996 after he bought it from an art
dealer in Amsterdam. In 2015, the Chinese
villagers demanded the return of the statue
from the Dutch collector. Negotiations

eventually failed and a lawsuit was filed

both in China and in the Netherlands.

When a lawsuit arises about the
restitution of cultural property, private
international law plays a pivotal role. The
main issues are jurisdiction, choice of law

and recognition and enforcement.

In the present case, the Dutch court
had jurisdiction based on the defendant’s
domicile. A more complex issue related to
whether the Chinese village committees
were qualified to file such claim. Under
Dutch law, the committees were not
recognized as an individual nor a legal
entity. On this ground, the Court dismissed
the case on 12 December 2018. Conversely,
under Chinese law, the village committees
are qualified as specific legal bodies and as

litigation subjects.

Regarding the choice of law, the
characterisation of the Mummy statue’s
legal nature was particularly relevant:
was it a person or was it a property? To
this day, the characterisation remains
a controversial issue. According to the
Chinese villagers’ perspective, the statue
should be seen as a person — if not as a
God. But from the Dutch art collector’s
standpoint, the statue is merely a property
since the mummified monk was not a

corpse, due to its lack of organs. Within this
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arduous matter, a challenge emanates from
the sole and controversial qualification of
human remains. Dutch law tends to treat
human remains as objects derived from
human tissues, and thus as chattels; on
the contrary, Chinese law classifies the
Buddha Mummy as cultural heritage. The
Court considered that this mummified
monk represented a special kind of human
remains, due to its significant historical
and religious values. Unfortunately, there
are no specific choice of law provisions
on cultural property in China and this
landmark case highlighted this need. On
4 December 2020, the Chinese court ruled
in favour of the villagers and ordered
the restitution of the monk. Following
an appeal against this decision, on
19 July 2022, the Fujian High People's
Court confirmed the first instance decision,
i.e. ordering the Dutch defendant Oscar

van Overeem to return the mummy.

Although the dispute, which started
over 5 years ago, has thus come to an end
with this decision, it shall be noted that, to
this day, the mummified body of Master
Zhang Gong is yet to be returned because
of recognition and enforcement issues.
According to Zhen Chen, the diplomatic
channel could be the last resort.

Then, Dr. Abena Yalley (Konstanz
University, Germany) and Daniel Kwofie
(University of Professional Studies, Ghana
and policeman) presented the case of the
assassination and return of the head of
Badu Bonso II by the Dutch, along with
itsimplications for the Ahanta people in

Ghana. Due to colonization, the African
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continent suffered from the systematized
looting of numerous cultural heritage
items. In addition, human bones and skulls
were captured and looted for laboratory
studies in Europe, aiming to prove the
presumptive inferiority of Africans.
Human remains were often considered
as symbols of war trophies of Western

colonial powers.

According to Dr. Yalley, restitution of
human remains goes further than what
could be construed only as restitution; it
also represents a re-humanization and
recontextualization by honoring the
remains in a culturally respectful manner
and respecting the fundamental values of

intrinsic human dignity.

The restitution debates have been
going for a while now: Ghana intented
various requests of restitution, such as
for Asante gold artefacts kept in British
museums, all of which were denied.
However, in this case, the head of Badu
Bonso II, King of Ahanta was eventually
returned to Ghana in 2009 by the Dutch
State. The Ahanta People of Ghana is
a powerful and prominent kingdom in
Ghana and its population is currently of
about 2 million people. Badu Bonso II was
killed by the Dutch in 1838 and his head
was carried to The Hague in 1837 by a
medical doctor — only to be returned in
2009 to the Ahanta People.

Dr. Abena Yalley and Daniel Kowfie’s
research focused on the meaning of the
head’s restitution to the native Ahantas,
and to understand their perception of



the restitution process. One of the main
findings was that the head symbolized
power, identity, and humanity through
the state of being. Therefore, its theft
amounted to a loss of identity. The head
also embodied a spiritual identity, which
gave the restitution of the head a prophetic
value and contributed to regain the Ahanta
People their lost power and identity.
Although considered as mandatory for the
Dutch, the repatriation also constituted a
symbol of reconciliation of Africans of the
diaspora.

However, despite the positive aspects,
the restitution was flawed, especially
because it was not voluntary and granted
very narrow decision-making power to the
Ahanta People. The restitution was only
partial: the Dutch only returned the head,
without the golden ornaments that were
taken away. This turn of events was seen
as demeaning and humiliating to both the
former king and its kingdom.

According to Dr. Yalley, this restitution
instills both hope and the importance of
respect and dignity for culture throughout

the entire process of repatriation.

Roberta Colombo Dougoud, curator
of the Oceanic Collections of the Museum
of Ethnography of Geneva (MEG), came
to present the MEG’s experience regarding
ancestral remains. She first explained that
she prefers to use the term “Ancestral
remains” over “Human remains” because,
from her perspective, it recognizes the
continuing active force of ancestors rather

than reducing it to a person’s remains.
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In the museum, there are 74 objects and
more than 300’000 documents, along with
a collection of ancestral remains which is
a legacy of Eugene Pittard. In 2014, when
the Museum reopened after 4 years of
work, it was decided to expose the ancestral
remains, however specifiying that these
were to be immediately returned, should

there be any restitution claim.

Then, Ms Colombo proceeded to
present the tattooed Maori head that
was exposed in the MEG for many years.
In the early 1990s, the Director of the
National Museum of New Zealand (Te
Papa Museum) requested the return of the
Maori head. In 1992, the City of Geneva
agreed to his request and decided to
repatriate the head as a seven-year loan,
with the possibility to extend said loan. In
2010, the Te Papa Museum submitted a
new claim on the Maori head to the MEG.
The MEG targeted its reply through
contrat law, finding that no extension
request had been made, and that initial

seven-year period was over.

On 19 March 2010, the Te Papa
Museum thus formally requested from the
MEG either a loan extension, an ongoing
permanent loan or the mere repatriation of
the Maori head. In June 2010, the MEG
granted the extension of the loan. Finally,
in 2011, the City of Geneva decided to
definitively return the Maori head to New
Zealand.

According to Ms Colombo, this case
illustrates the need for a partnership along
the restitution process. When talking
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about restitution, we must also consider

collaboration; repatriation cannot be

minimized to sending back a parcel.

III. Using the human: scientific
evidence, DNA, future uses

The first speakers of this second session
were Prof. Anne Mayor and Prof. Eric
Huysecom (Faculty of Science, University
of Geneva), presenting the management
of human remains in the collections of
the University of Geneva. Numerous
universities throughout the world involve
human remains in their collections. To this
day, a lot of them continue to be used in
scientific studies.

The University of Geneva is no
exception, Professor
Eugene Pittard created the Institute of
Anthropology in 1916. Thus, the University

has several types of collections of human

mainly because

remains. Firstly, the University of Geneva
co-possesses a certain amount of heritage
belongings with the State of Geneva.
Additionnally, both the Natural History
Museum of Geneva and researchers as well
as institutions deposited items in the hands
of the University of Geneva.

In 2011, the Commission of the
anthropological collection was created,
aiming at guaranteeing access to the
aforementioned collection for research and
teaching purposes, instituting controlled
conditions and demandingrespect, security,
and ethics. Since then, researchers shall
submit a proposal and fulfill forms whose

content agrees with current ethics and
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practices in this field. The request is then
examined by the Commission.

Prof. Mayor then presented two cases.
The first situation involved a head from
southern Africa, which was discovered in
the collections of the University of Geneva
during a field trip in 1995. At the time of the
discovery, is the head was accompanied by a
label allowing to locate the victim as coming
from southern Africa. At the moment, this
is the only information available to us —
nothing about the identity of the victim,
their birth date and place, nor on as to
why this head ended up in the Geneva
collections. In 1995, Eric Huysecom, at
the time a young professor of prehistory,
tried to initiate discussions about this head
in order to allow a potential restitution.
However, the person then in charge of the
collections management simply refused any
discussion, leading the head to be put back
aside and forgotten for almost fifteen years.
In 2010, the investigation reopened: when
the head was found again in the archives,
the label stating provenance information
had disappeared. Experts worked day
and night to try to identify the origin of
the victim, although in vain. Five years
later, unable to determine the country
of origin of the victim, the University
of Geneva initiated contact with several
anthropologists of South Africa regarding
a possible restitution. Based on these
discussions, the best solution was to give
up any restitution and bury the head in
Geneva with honors and respect — with
controversial reactions to this option. The
head now rests in Saint-Georges Cemetery
(Geneva) since 3 December 2019.



Secondly, Prof. Mayor related the story
of the 7 Pygmies skeletons, discovered
in 2016 during an inventory of the
University of Geneva collection. Unlike
in the first case, the identities of the
individuals were known. The University of
Geneva transferred the property of these
skeletons to the University of Lubumbashi,
Democratic Republic of Congo. However,
through a loan granted to the University of
Geneva, the Pygmies skeletons continue to

be kept in its Anthropology Unit.

Margaret Graham, director of the
Legacy Centre Archives and Special
Collections (Drexel University College of

Medicine), then presented one specimen’s

story.

The concerned specimen is a complete
human cerebral spinal nervous system
dissected in 1888, known by the name of
“Harriet”. To date, it is publicly displayed
at the Medical School of Drexel University
(Philadelphia, USA), other

historical human remains. For a long time,

alongside

the focus was set on its uniqueness and its
value as an anatomical teaching model.
Many articles were written on this specimen,
specifically detailing the dissection process
and its creator but also, surprinsingly
enough, the person from whom the
dissection derivated — Harriet Cole — such
as texts from thel960s that included an
entire descriptive paragraph. The text
mentioned that Harriet Cole was a maid,
employed in Medical School, suffering from
tuberculosis and, prior to her death, decided
to voluntarily donate her body to science.
That descriptive text remained untl 2021.
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In 2015, a group of experts began to
investigate these statements — the accuracy
of which they could neither document nor
prove. The experts could only confirm
that she died of tuberculosis and that she
was a Black woman. The lack of certainty
resulted in the collapse of an important,
lenghty myth, because the story had been
told for over a century.

Ms Graham considers embarrassing
that this story was used for so long. As
archivists and collector professionals, one
should know about one’s responsibilities
and correct, if necessary, their own
interpretation to change a story fed to
the public. Several students had indeed
complained about the label as well as,
more broadly, the unethical treatment
of Black human remains in Philadelphia.
These underlying racist and inequitable
resulted in several

treatment issues

discussions with various members of
Drexel University. According to Margaret
Graham, the process was an emotional one
rather than an intellectual exercise. The
main discussion point was whether the
specimen should be kept on view and, if so,
how to handle its exhibition. There were
two opposing positions: some considered
that Harriet Cole had no say in the use of
her body, therefore the specimen should be
removed from the exhibition; on the other
hand, if the University removed it, it would
give the impression that it was covering up
unethical history. The group finally agreed
that it should stay as is, but the label was
rewrittem and exposed the facts that we
now know — hoping it would be considered

as transparent.
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The third speaker was Dr. Nicholas

Marquez-Grant from the Institute
of Forensic Archaeology of Cranfield
University, who came to present the
global issues in contemporary forensic
Usually,

anthropology concerns human remains

anthropology. forensic
when the person is not recognizable
or identifiable. The tasks of forensic
anthropologists are plural: searching for
human remains, recovering and recording
surfaceremains,searchingandidentification
of military casualties, reconstruction, and
bone association in case of DVI (Disaster
Victim Identification). During DVI, a
central ethical consideration is the victims’
family and loved ones, including their
expectations. Depending on the family,
expectations may vary and while some may
only need a fragment of bone, others expect
forensic anthropologists to find as many as
possible for identification purposes.

Forensic anthropologists also proceed
with exhumations to re-examine remains.
At times, it may concern public figures, in
which case the will of the public is often
contrary to the family wishes, potentially
leading to highly controversial situations.

Anthropologists may also be required
to work in conflict zones and carry out
These
investigations will then become available

human rights investigations.
to the public, which raises a significant
ethical problem. The role of forensic
anthropology is to elaborate a biological
profile stating the age at time of death,
the biological sex and ancestry of a person.

Ethics in forensic anthropology are all
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centered around respect, dignity, dealing
with families of the deceased, and trying
to avoid damaging the body. Since May
2018, a “Code of Practice for Forensic
Anthropology” provides guidelines in
this area. According to Dr. Marquez-
Grant, images are essential in forensic
anthropology because they are often the
only evidence of what happened; although
often shown to the public, thus raising
ethical questions about the necessity
to actually broadcast images of human
remains that could be shocking, it is also a
way to ensure that the horrors previously
committed do not happen again.

IV. Reproducing the human: issues
in using images, body casts, photos and
exhibitions

Rebecca Whiting from the British
Museum introduced the approach of
the British Museum on the display and

curation of ancient Nile valley remains.

The Museum has a large collection of
human remains from Egypt and Sudan.
Currently, none of these remains are being
claimed for restitution. The Museum
has a very detailed and strict policy and
procedure when it comes to the handling,
storage, curation, and display of human
remains. This policy is governed by
the Code of Practice, published by the
Department for Culture, Media, and Sport
(DCMS) in October 2005, and the Human
Tissue Act of 2004.

Ms Whiting focused on two elements
provided by the policy. First, human



remains should be treated with respect,
care and dignity during the various steps
that are handling, storage and display. The
policy also determines that, prior to any
display, the Museum must give a written
justification for wanting to display human
remains, such justification to be retained
for documentation purposes. Its aim is
to balance the public benefits of display
against the feelings of individuals and/or
communities that may have a genetic or
cultural connection to them. Therefore,
the ethical debate must take place before
any considered display. The Museum
is also expected to regularly investigate
about the identity and the provenance of
the human remains because, according to
the policy, it must provide an explanatory
and contextual information in the written

justification.

Rebecca Withing then gave two
examples in which the British Museum
has had to adapt the display of human
remains in order to respect the drafted
ethical within  the
these kinds of
ethical considerations: the Gebelein Man

considerations
exhibition respecting
display and the Ancient lives exhibition.
The Ancient lives exhibition set forth
eight ancient Egyptians and Sudanese
British
Museum wanted to part with the pre-

individuals’ trajectories. The
conceived, somewhat caritcatural vision
of mummies and to present these persons
as individuals, with their specific ways of
life and culture, in an informative and
respectful manner. In order to do so, the
exhibition space was managed to create a
respectful and contemplative atmosphere:
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the ceiling and the lights were lowered,
each individual had their own section
with
segments. This way, the public felt like

relevant texts and interactive
entering a reverent space. Ms Whiting
considers it influential to communicate
and learn from the attendance how they
felt during the exhibition and whether
they are comfortable with the proposed
display of human remains. A survey made
by English Heritage revealed that 91% of
English adults support museums wishing
to display and keep human bones for
research purposes.

She concluded on the careful
consideration that should be encompassed
when talking about a display of human
remains. A case-by-case approach is to be
adopted, due to the ethical issues differ
each time.

Linda Fibiger and John Harries
from the University of Edinburgh talked
about the human remains in connection
with the work of looking and showing.

The  presentation  started by
showing how the remains of the dead
are everywhere and easily recognizable
by each and everyones. Ms Fibiger
emphasized the transgressive character, if
not the voyeurism, that the act of looking
at human remains can sometimes contain,
since they are not meant to be displayed
to the human eye — especially when the
remains are used casually. They will
often be used for their accrued impact,
their power to make people stare and,

sometimes, look away.
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The two panelists worked on these
questions when involved in the project
“Dead Images”. At that time, they asked
themselves if people should indeed be
invited to look at human remains and, if so,
how to incorporate a different standpoint
in order to turn the discomfort we usually
feel when looking at it, into something
productive.

John Harries explained the importance
of bringing human remains to light: it
allows to contemplate mortality and to
go further in our studies on past lives
and human difference. But images can be
toxic. Throughout the project, they used
another drawing as another medium to
put human remains forward. They asked
people to draw their perception of human
remains instead of proposing photographs.
According to Mr Harries, drawing
adds value to the experience because it
constitutes a way of knowing through

doing.

Closing this session, Prof. Marie-
Sophie de Clippele (Brussels University)
presented recent experiences conducted in
Belgium and France.

She first

qualification of human remains. A grey

focused on the legal
zone exists in both French and Belgian law
as to qualification, but human remains can
be considered as a property of a special
nature.

French law provides that this property
is sacred because the Civil code grants a

treatment with respect and dignity of the
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dead body, that goes on beyond death.
Still, discussions among French scholars
are ongoing about the qualification of a
dead body. Some terms are proposed as
replacement, such as “sacred thing” and

“non-person”.

Belgian law states that human remains
also benefit from special treatment.
According to Prof. de Clippele and
numerous studies, the qualification of
human remains is deemed to evolve
through time. At first, shortly after the
death, it is evidently extremely linked with
the family of the decease; but over time,
this link disappears and human remains
slowly begin to drift into being considered
more of an item. However, this linear and
chronological view of human remains
qualification is completely crossed by the
cultural view of the death. Depending on
this view, family ties can endure throughout
time.

Then, Prof. de Clippele chose to focus
on the legal qualification of human remains
in the museum realm. Belgian law does not
set any definition, but merely categorizes
human remains in heritage collections,
such as remains from archaeological
finds, those collected during ethnological
expeditions, organ collections kept for
research etc. The legal regime of human
remains is not quite clear, but according
to Marie-Sophie de Clippele it is out of
commerce, because of its very specicific
nature and its contiguity with ashes — that
are considered as out-of-commerce as well.
This similar treatment can be considered
as a first legal step to a broader extra

commercial regime.



Human remains in public collections
are part of the public domain. Therefore,
they are submitted to the regime of
indisponibility. Belgium and France would
have to remove access to the remains,
should the countries want to operate
restitutions.

Prof. de Clippele concluded with two
recent examples of repatriation, i.e. the
Congolese remains in ULB’s collections

and the Lumumba’s case.

V. Human remains and restorative/

transitional justice: unfinished

problems, looking forward

To begin the last session, the floor
was given to Dr. Chip Colwell (Denver
Museum of Nature of Science) who
presented the repatriation battles and the
ethical crises of ancient DNA.

Native People long objected to the
removal of their ancestors from graves. In
the 1960s, the desire for the repatriation of
human remains was considered a political
movement, which led to the adoption of
various laws in the United States, among
which two main conventions: the American
Indian Act (1989) and the Native American
Graves Protection and Repatriation Act
(NAGPRA, 1990).

all federal

including

The latter applies to
institutions and  agencies,
museums, universities, and governments. It
requires them to return all cultural property
of indigenous origin, including funerary

objects, sacred objects, and human remains,
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to the original indigenous community.
Although this law is flawed, it has permitted
a large number of restitutions. NAGPRA
has also enlarged the conversation about
ethical and political questions arising from
the conservation of human remains of
Native People by museums. According to
Dr. Colwell, there has been a real shift in
the manner we considered Native People
by humanizing them. NAGPRA also gave
them a role in deciding what should happen
to their ancestors.

About the ethical crises of ancient
DNA, Chip Colwell showed that the
number of ancient genomes published has
dramatically been increasing in the last
decade - to the point, for some, to talk
about the “golden age of paleogenomics”.
Simultaneously, a lot of criticisms arose and
the paleogenomics has even been compared
as a “vampire science” by Native People.
The reason of both these criticisms and
ethical considerations is the lack of legal
protection in this field of work.

Dr. Colwell then presented three ethical
overlaps: the complexity of relations, the
complexity of consent and the complexity
of identity. He concluded on three practical
orientations: first, meaningful consultation
is a process; additionally, western laws are
insufficient to address Indigenous ancestral
sovereignties; and, finally, collaboration is
fundamental for decolonization.

Secondly, Dr. Jaime Lavallee
(University of Saskatchewan, Canada)
presented the repatriation issues and the

Indigenous ancestral remains in Canada.
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She started by enumerating some
challenges inherently linked to repatriation:
funding, knowledge, capacity, processes,
of both the

government and the Indigenous People, and

People involved, laws
policies. All these issues are interconnected.
Besides, the Canadian territory hosts a lot
of Indigenous Peoples, each one of them
having their own culture and definition of
what is sacred or not. Therefore, a case-by-
case approach must be adopted.

Dr. Lavallee then proceeded to explain
her grant research. She did a survey among
institutions on issues linked to repatriation.
However, she regrets not being able to
ask how many objects and human remains
they conserved and their provenance. The
results of the survey showed a definite and
double gap, in the implemented policies and
in the concerned institutions’ knowledge
as to what they actually have in their
collections and whom it should be returned
to. According to Jaime Lavallee, this is a
much more central issue than expected: at
no point were the institutions —in particular
universities — requested to check, name and
inventorize objects and human remains
originating from Native People within their
collections, let alone actively try to return
them.

Lastly, Dr. Alessandro Chechi
(University of Geneva) talked about the
international instruments available in this
field, in particular cultural diplomacy, and
transitional justice.
former

Following  decolonization,

colonized States asked for the repatriation
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of their ancestral remains, and to do so,
they turned towards the Museums and
universities themselves. In many cases, they
succeeded. How come? According to Dr.
Chechi, this may partially be due to the
reluctance of institutions to keep evidence
of the colonial past and the domination and
exploitation of communities. Therefore,
it seems easier to obtain the restitution of
human remains than of sacred objects.

After this introduction, Dr. Chechi
focused on the legal implications in the
return of human remains. Some national
laws actually help with the restitution of
human remains; bug, as it is true to any law,
they often set obstacles to such claims, like
non-retroactivity, statutes of limitation or

inalienability.

Therefore,
transitional justice seem to be valuable

cultural diplomacy and
alternatives. Cultural diplomacy is the
use of certain processes (mediation and
among others) by those
to facilitate the

negotiation,
representing a State
settlement of a case. It has often been used
to avoid going to court. Intervening either
subsequently or in parallel, transitional
justice refers to mechanisms which seek
accountability, truth, and reparation. As
far as human remains are concerned,
transitional justice could help uncover
some truth, if institutions investigated and
revealed the reason of their conservation;
it may also provide symbolic or material
reparation. Transitional justice can involve
experts, communities, and/or institutions to

achieve such truth and reparation.



The topic of the treatment of human
remains is still a highly controversial
and sensitive subject, which may lead to
particularly emotional discussions, mostly
for Native People. All the speakers seem to
unanimously agree on the fact that human
remains must be treated very carefully,
always with respect and dignity of the
human being as the focal point of any
decision.
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