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Chères et chers Membres,

C’est un grand plaisir de clôturer 
l’année 2019 en vous remettant le 
nouveau volume du Art Law Magazine 
qui vous accompagnera durant les 
fêtes. Cette édition spéciale accorde 
volontairement une place importante 
aux contributions de nos membres, 
plus nombreuses que d’habitude. 
Nous publions pour la première 
fois des articles non-juridiques qui 
portent sur les aspects pertinents du 
marché de l’art tout en reflétant la 
diversité des milieux dont sont issus 
nos membres. 

Vous trouverez ainsi en ouverture 
du Magazine une analyse basée sur 
une étude de marché qui révèle les 
différentes questions stratégiques 
que doit se poser un vendeur avant 
de décider de la démarche à adopter 
pour la vente de son œuvre d’art. 

Le Magazine revient aussi sur les 
bonnes pratiques d’Art Basel, entrées 
en vigueur il y a exactement un an 
à l’occasion de sa foire à Miami. Il 

Nouvelles 
de la fondation

éditorial

Dear Members,

It is a great pleasure to close the 
year 2019 by sending you the latest 
volume of the Art Law Magazine 
that will accompany you during 
the holidays. This special edition 
voluntarily gives an important place 
to the contributions of our members, 
more numerous than usual. 

For the first time we have 
published non-legal articles that 
address relevant aspects of the art 
market while reflecting the diversity 
of our members' professional 
backgrounds. 

The first chapter of this Magazine 
is an analysis based on a market study 
that reveals the various strategic 
questions that sellers must ask 
themselves before deciding on the 
approach to adopt for the sale of 
their work of art. 

The Foundation’s News
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examine les moyens pour les artistes 
de street art de protéger leur nom 
et leurs créations de l’exploitation 
commerciale et parfois abusive par 
des tiers, dont certains peu scrupuleux 
chercheraient à profiter du succès 
croissant de ces œuvres.

En outre, le Magazine analyse 
un arrêt récent de la Cour de 
Cassation française sur la révocabilité 
d’une donation d’œuvre d’art 
pour inexécution des charges. Une 
question qui nous a précisément 
préoccupés lors de notre conférence 
annuelle organisée par la FDA en 
collaboration avec le Centre du droit 
de l'art et le Centre en philanthropie 
en octobre dernier sur «  L’art de 
donner  ». Le rapport détaillé de 
cette conférence - qui a rassemblé 
mécènes, directeurs de musées, 
professeurs, avocats, notaires, 
représentants de fondations et des 
autorités - figure dans le présent 
Magazine. Il en ressort notamment 
que les musées ne collectionnent 
pas de l’art, mais les collectionneurs, 
et qu’en cas de donations, il est plus 
judicieux d’éviter d’en accepter les 
charges et les conditions. Quant aux 
collectionneurs, ils doivent veiller 
aux restrictions imposées par le droit 
des successions et les aspects fiscaux 
avant d’opérer à de telles donations. 

Finalement, ce Magazine recense 
le rapport d’une conférence tenue 
à Londres et qui portait sur les 

The Foundation’s News

The Magazine also reviews Art 
Basel's best practices, which came 
into effect exactly one year ago at its 
Miami fair. Furthermore, it examines 
ways for street art artists to protect 
their names and creations from 
commercial and sometimes abusive 
exploitation by third parties, some of 
whom may be unscrupulous and seek 
to profit from the growing success of 
these works.

In addition, the Magazine 
analyses a recent decision of the 
French Court of Cassation on 
the revocability of a donation of a 
work of art for non-performance of 
charges. This was a very topical issue 
at our annual conference organized 
by the ALF in collaboration with 
the Art-Law Centre and the Centre 
for Philanthropy last October on 
"The Art of Giving". The detailed 
report of this conference - which 
brought together art patrons, 
museum directors, professors, 
lawyers, notaries, representatives 
of foundations and authorities - 
is included in this Magazine. In 
particular, it appears that museums 
do not collect art, but collectors, and 
that in the case of donations, it may 
be appropriate to avoid accepting any 
charges and conditions associated 
with them. As for collectors, they 
must ensure that they comply with the 
restrictions imposed by inheritance 
law and consider tax aspects before 
making such donations. 
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réflexions d’un laboratoire juridique 
lancé par Serpentine Galleries et 
Guest Work Agency. Ce think tank 
analyse les questions juridiques à 
l’interface de l’art, de la science et des 
nouvelles technologies. 

Toute l’équipe de la FDA se réjouit 
de vous retrouver l’année prochaine 
pour une nouvelle année riche en 
événements, à commencer par la 
conférence annuelle de l’initiative 
Responsible Art Market le 31 janvier 
durant artgenève. Le programme 
complet de cette conférence ainsi que 
de nos événements exclusifs vous sera 
communiqué à la rentrée. 

Avec tous nos meilleurs 
vœux pour 2020 ! 

Pour la FDA :
Anne Laure Bandle, directrice

Finally, this Magazine includes the 
report of a conference held in London 
that focused on the reflections of 
a legal lab launched by Serpentine 
Galleries and Guest Work Agency. 
This think tank analyses legal issues 
at the interface of art, science and 
new technologies. 

The entire ALF team looks 
forward to seeing you in 2020 for 
another eventful year, starting 
with the annual conference of the 
Responsible Art Market initiative on 
31 January during artgenève. The 
detailed program of this conference 
and of our exclusive events will 
be communicated to you at the 
beginning of the New Year.

With all our best wishes for 2020!

On behalf of the ALF:
Anne Laure Bandle, director
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Running Alone or With Teammates?
An important question art collectors should ask themselves when 
deciding to sell their fine art collection at auction.
By Christine Bourron* and Matteo Pace**1

  

Introduction 

When raising a paddle, clicking the 
“bid” button or sending an art advisor 
to purchase an artwork, very few art 
collectors imagine themselves on the 
other side, in the shoes of the seller.

Sooner or later though – hopefully, 
later – time will come when the 
collector, his or her heirs or executors 
will start thinking about the resale 
value of the collection. At that point, 
many questions will be raised, and the 
decision makers will have to make some 
important choices which will eventually 
affect not only the success of the sale  of 
the collection but also the reputation of 
the collector.

*     Pi-eX Ltd CEO, cbourron@pi-ex.co. 
 
**   Pi-eX Ltd Market Analyst, mpace@pi-ex.co.

Among the many questions, a 
critical one is whether to sell privately 
or at a public auction.  Assuming a 
decision is made to sell at auction, the 
next question is to choose the type 
of sale in which the artworks will be 
catalogued. Auction houses, in fact, 
arrange different types of auction sales, 
each one potentially attracting different 
types of buyers. 

With the purpose to help collectors 
and their advisors decide which type 
of sale is the right one for them, Pi-
eX Ltd analysed 12 years of evening 
auction sales at Christie’s, Sotheby’s 
and Phillips in New York, London and 
Hong Kong and compared the results 
of each type of auction to outline their 
key specificities and differences1. Here 
are some of our main findings. 

Setting the stage: understanding
the different types of evening sales

In a relationship business such as 
the art business, perceptions combined 
with expectations play a fundamental 
role.  Therefore, understanding what 
the different types of sales are about 

1    “Running Alone or with Teammates”, a comparison of divers 
types of sales at auction houses from 2007 to 2018, Pi-eX Ltd 
report, October 2019.
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major art fairs so that collectors and 
key players can smoothly organize art 
travels and purchases. 

Leading examples include Frieze 
art fair London in October and TEFAF 
New York in November as both fairs 
and auctions take place during the same 
weeks.

Private Collection Sales:

Secondly, a collector could be 
invited by an auction house to sell his 
or her collection in a specially arranged 
private collection sale. 

As its name indicates, this type of 
sale consists in a specially arranged sale 
where all artworks belong to a single 
owner. In that case, the focus of the 

and how they are perceived by potential 
buyers is truly important for anyone 
looking to successfully sell and even 
buy art.

Repeating Calendar Sales:

The most frequent types of evening 
sales are repeating calendar sales.  
These sales are scheduled at repeating 
regular times in the yearly calendar 
agreed upon by the auction houses 
and take place in some of the largest 
cities in the world, mostly New York, 
London, Paris and Hong Kong.  

The following calendar provides 
a visual representation by location 
and type of sales in the three major 
cities: sales are strategically positioned 
throughout the year in proximity of 
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sale, rather than being on a particular 
time and location as for repeating 
calendar sales, is all about the owner of 
the artworks. 

Two well-known private collections, 
arranged respectively by Sotheby’s 
and Christie’s are 1) The Taubman 
Collection, which was auctioned in 
New York in a series of dedicated 
private collection evening sales in 
November 20152 and 2) the Peggy and 
David Rockefeller collection which 
was also auctioned in New York in the 
Spring of 20183.  

Curated Sales:

Finally, an auction house could 
suggest to a collector to join one of its 
curated evening sales. 

Curated evening sales do not take 
place regularly as they are special 
unique sales designed by the auction 
houses around a theme or style.

In terms of timing and location, 

2    The Collection of A. Alfred Taubman: Masterworks, Sotheby’s, 
New York, 04 November 2015;
The Collection of A. Alfred Taubman: Modern & Contemporary 
Art, Sotheby’s, New York, 05 November 2015;
The Collection of A. Alfred Taubman: American Art, Sotheby’s, 
New York, 18 November 2015;
The Collection of A. Alfred Taubman: Old Masters, Sotheby’s, 
New York, 27, January 2016.

3    The Collection of Peggy and David Rockefeller: 19th and 
20th Century Art, Christie’s, New York, Evening Sale 8 May 2018;
The Collection of Peggy and David Rockefeller: English & 
European Furniture, Ceramics and Decorations, Part I-II, 
Christie’s, New York, 9-10 May 2018;
The Collection of Peggy and David Rockefeller: Art of the 
Americas, Christie’s, New York, 9 May 2018;
The Collection of Peggy and David Rockefeller: Travel and 
Americana, Christie’s, New York, 10 May 2018;
The Collection of Peggy and David Rockefeller: Fine Art, Day 
Sale, Christie’s, New York, 10 May 2018.

however, high-profile curated evening 
sales do take place along repeating 
calendar evening sales as it allows the 
auction house to build on the presence 
of major collectors in town for other art 
events such as art fairs.

Christie’s most notable curated 
evening auctions were “Looking 
Forward to the Past”4 and “The Artist's 
Muse”5, which took place in New York 
respectively in May and November 
2015, ahead of Christie’s repeating 
calendar evening sales.

Similarly, Sotheby’s curated evening 
auction “Actual Size”6 was scheduled 
in London on June 2017 during the 
London repeating calendar evening 
sales. 

 
For a collector or a trustee, intending to 
sell a collection of works, the question 
then is: does it make a difference 
whether a collection is sold alone or as 
part of another sale? Which type of sale 
is best for the collection? Should the 
collector worry about this at all?

Repeating evening sales are 
the backbone of the evening sales 
market, while private collections and 
curated sales are the crown prizes:

4    Looking Forward to the Past, Christie’s, New York, 11 May 
2015.

5    The Artist's Muse: A Curated Evening Sale, Christie’s, New 
York, 9 November 2015.

6    Actual Size: “A Curated Evening Sale”, Sotheby’s, London, 21 
June 2017.
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The weeks of repeating evening 
sales are the peak times of the year in 
the auction calendar of the top three 
auction houses.  

Every year thousands of artworks 
are catalogued for these repeating 
sales (almost 1,500 in 2018) and the 

total value of artworks traded is in the 
order of billions (over US$4.2b Total 
Hammer Price in 2018).

Because the repeating calendar sales 
happen regularly and in the same periods, 
they are rather predictable in volume of 
lots to be traded if not in value.
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Private collection sales are by 
nature opportunistic as they often are 
linked to the passing of a great collector, 
like Rockefeller or David Bowie. 

It is therefore not surprising to see 
on the chart above that the number of 
lots catalogued varies from year to year 
(about 250 lots in 2018 versus 71 lots 
in 2017) as well as the value of the sales 

(Total Hammer Price of US$1.1b in 
2018 versus US$250m in 2017).   

Finally, curated evening sales are 
also by nature opportunistic, but they 
seem to be even more special.

Historically curated evening sales 
have been reserved to a very small 
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numbers of artworks (only about 120 
lots in 2018). 

By placing a work in one of their 
curated sales, auction houses go beyond 
their traditional role of trade facilitator 
to become prescribers and generate 
exceptional value (over US$1.1b Total 
Hammer Price in 2015).  

The risk of not selling an artwork
(having a “Bought-in” as it is
known in the art world) is lower 
in private collections and curated
sales than in regular sales

One of the very first qualms that 
sellers start to explore when it comes 
to thinking of selling art concerns 
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the liquidity of their art assets i.e. the 
likelihood of being able to sell their 
artworks at their expected prices. 

In the chart below, Pi-eX compared 
the chance of selling an artwork 
depending on the type of sales it is 
catalogued in.

The bold colored parts of the 
columns depict the percentage of 
artworks that were sold for each 
particular type of sale: respectively 
orange for curated sales, gold for 
private collection sales and grey for 
regular repeating sales.   

The dotted parts on top of each 
column account for the negative results 

when the artworks offered at the sale 
did not find a buyer.

This suggests that the greatest level 
of liquidity is given by curated sales, 
followed by private collections and 
only then by regular calendar sales. 

Does a lower bought-in rate in 
private collections and curated 
sales come at the cost 
of performance? 
No, but there is a catch.

In an effort to further understand 
the performance of artworks in each 
type of sales, Pi-eX also looked at the 
performance of the lots, specifically the 
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performance of the lots’ Hammer Price 
versus their original Low Estimates.

In the chart below, we counted 
1) the number of lots that obtained a 
Hammer Price (HP) below their Low 
Estimates (LE) (in grey in the chart),  
2) the number of lots that obtained a 
HP equal to their LE (in white in the 
chart) and finally 3) the number of lots 
that obtained a HP above their LE (in 
blue in the chart).  

The difference in each type of sale 
is striking and confirms earlier findings.

A seller in a regular contemporary 
or impressionist calendar sale has 50% 

chance to sell his artwork above his or 
her initial Low Estimate, or reversely 
to sell it at or below the Low Estimate.  

This is a serious volatility risk, 
which explains why guarantees offered 
by auction houses are so popular in this 
type of sales.

On the other side of the spectrum, 
the chances of a seller to sell his or her 
artworks when catalogued in a curated 
evening sale are much better.  As shown 
in the chart above, more than 65% of 
the lots auctioned in this type of sales 
were sold for a Hammer Price that was 
above the original Low Estimate. Both 
the Bought-in rate and the percentage 
of lots that were sold for less than the 
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Low Estimate are also the smallest 
compared to the same rates in other 
types of sales.  

Evening private collection sales 
finally rank in the middle between 
regular calendar sales and curated sales, 
with over 60% of artworks selling for 
Hammer Price above their original 
Low Estimates. 

Interestingly, the percentage of lots 
that sell for Hammer Prices below the 
original Low Estimate is at its highest 
in private collection sales. This could 
reflect the fact discussed earlier that 
with private collection sales, sellers are 
committed to sell their artworks and 
therefore are willing to accept lower 
reserve prices, enabling more sales. 
In the auction process, artworks get 
bought-in when the bids from potential 
buyers do not match at least the reserve 
prices of the sellers.  

These findings clearly seem to 
indicate that curated evening sales 
and private collection sales are much 
better venues for sellers. This is in 
a way not surprising as provenance 
and/or additional curatorial efforts by 
specialists always add serious credibility 
to the artworks hence value in the eyes 
of potential buyers. 

But is it systematic?  Can sellers 
be guaranteed a great performance if 
they choose to sell their collection in a 
private collection sale or a curated sale?  
No, and that is the catch!

Private collection sales are all 
or nothing:

Looking at the historical performance  
of private collection sales year after year 
shows that results are binary. Private 
collection sales are either a big success 
or a big failure.

The chart above represents the 
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difference between the total Hammer 
Prices (HP) and the total Low Estimates 
(LE).  The difference is shown in blue 
when HP is above LE, in gray when HP 
is below LE and in red when the artworks 
are bought-in (HP is then assumed to be 
zero). This chart is very much a measure 
of success for the sales as the higher the 
blue bands the more successful the sales 
were, while the lower the red and gray 
band the least successful the sales were.

On this basis, the years 2011 
(featuring The Ullens Collection7 and 
Looking Closely: a Private Collection8), 
2017 (Important Chinese Art from the 
Fujita Museum9) and 2018 (Rockefeller 
Private Collection) were the best years 

7    The Ullens Collection - Experimentation and Evolution, 
Sotheby’s, Hong Kong, 02 October 2011.

8    Looking Closely: A Private Collection, Sotheby’s, London, 10 
February 2011.

9    Important Chinese Art from the Fujita Museum, Christie’s, 
New York, 15 March 2017.

for Private Collection Sales, while 2008 
(featuring the The Hillman Family 
Collection10 and The Collection of Alice 
Lawrence11), 2013 (The Jan Krugier 
Collection12) and 2015 (The Taubman 
Private Collection) were the worse years. 

The picture is confirmed and 
complemented by the above chart, 
which shows the average Hammer Price 
obtained for artworks sold that year in 
private collection evening sales versus 
their original Low and High Estimates.  
In the successful years, the average 
Hammer Price is above the average Low  
Estimate while in the unsuccessful years 
the average Hammer Price clearly falls 
below the average Low Estimate.

10   The Modern Age: The Hillman Family Collection, 
Christie’s, New York, 5 November 2008.

11   The Modern Age: The Collection of Alice Lawrence, 
Christie’s, New York 5 - 6 November 2008.

12    A Dialogue Through Art: Works from the Jan Krugier 
Collection, Christie’s, New York 4-5 November 2013.
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Curated Sale worked nicely
until they stopped working:
 

Historical performance for curated 
sales shows a different picture. The 
same chart above seems to indicate a 
systematic success for curated sales until 
2015 when something went wrong. 

The model of curated sales seems 
to have been broken since then as the 
performance of curated sales has been 
decreasing year after year.   

The tracking of average price 
for curated evening sales in the 
chart above shows that sales with 
an abnormally high average LE in 
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2015 lead to a disappointing average  
HP and the winding down of this type 
of sales. 

Repeating evening sales are predi-
ctable in their unpredictability:

Finally, the historical performance 
of repeating evening sales shows a 
radically different picture from the two 
previous types of sales.

Systematically every year, the 
repeating evening sales show very 
volatile results with a significant amount 
of artworks not bringing liquidity to 
their owners while other artworks 
perform really well.

Interestingly, when all added up 
together under average prices, repeating 
evening sales show an image of stability 
with the total average prices almost 
always above the total average Low 
Estimates, except for 2009 and 2016.

What does this all mean for art
collectors ready to sell their 
art collection?
Reflecting on the previous 
findings, we can draw the 
following conclusions:

Curated evening sales, at this time, 
should be considered with caution. 
While they used to be extremely 
successful, for the lucky collectors who 
had their artworks included in these 
types of sales, the performance of the 
evening curated sales over the past few 
years no longer shows great results.

Private Collections evening sales 
continue to perform well for sellers as 
the recent success of the Rockefeller 
collection shows. If a collector or his 
or her heirs is considering asking an 
auction house to arrange a specific 
private collection sale for the collection, 
he or she should really get a sense of 
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how strong their collector’s brand name 
is and the range of estimates that the 
artworks in the collection can command.  
Obviously also important since we are 
talking about branding is the additional 
marketing effort that the auction house 
will make to specifically market the 
private collection, as well as the aura and 
credibility of the private owner in the 
field of art.

Repeating calendar evening sales, 
finally, can certainly appear to be riskier 
as the bought-in rate for this type of sale 
is significantly higher than for curated 
and private collection sales.  However, 
when the collector’s brand name is not 
as strong as it should be for a dedicated 
private sale, selling the collection in 
various repeating calendar sales broadly 

diversified in time and location may be 
the best option for the collection.  

This is the strategy that is currently 
used by Unicredit bank, which consigned 
to Christie’s its corporate collection to 
be sold in repeating sales in the fall of 
2019.

Conclusion  

In the end, there is not a right or 
wrong way to sell a collection but if a 
collector wants his or her collection to 
run alone he or she needs to be sure that 
the collection has enough energy to keep 
the distance alone and is well trained and 
supported by the auction house that will 
arrange the sale.  In other cases, it is most 
likely better to run with teammates!
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Par Laura Dabo*

Introduction

Art Basel, foire d’art contemporain 
la plus fréquentée par les artistes, 
collectionneurs, marchands d’art, 
esthètes et amateurs, a publié en 
septembre 2017 ses propres règles de 
diligence sous le titre « Art Market 
Principles and Best Practices ». 
Elles furent mises en œuvre pour 
la première fois en décembre 2018, 
pour les candidatures de la foire d’Art 
Basel Miami1. La première partie 
de ce code éthique, « Best Practice 

*   MLaw Graduate, Université de Fribourg, laora.dabo@
outlook.com

1    “Art Basel Art Market Principles and Best Practices”, Date of 
rule, p. 8

Guidelines », exige que le « Selection 
Committee » prenne en compte les 
critères de diligence décrits au moment 
de l’évaluation des candidatures 
des galeries souhaitant exposer aux 
foires d’Art Basel2. La seconde partie 
du code va encore plus loin avec le  
« Legal Compliance Process », qui 
fixe la marche à suivre lorsque des 
activités criminelles, comme une 
accusation de contrefaçon, un vol de 
tableau, ou encore un blanchiment 
d’argent sont soupçonnés. En effet, les 
problématiques liées au blanchiment 
d’argent, au commerce de faux et aux 
provenances douteuses d’objets d’art 
représentent un des fléaux majeurs du 
marché de l’art. Partant, la question de 
la « due diligence », autrement dit de 
la « diligence requise », est un élément 
clé dans l’arsenal juridique permettant 
de lutter contre ce fléau3. Bien que cette 
autorégulation ne soit matériellement 
que du soft law, une telle initiative, 
prise par la foire d’art contemporain 
la plus influente, marque un tournant 
dans l’évolution de la question de la due 

2    Marck Gerard, “The story of Art Basel”, Du: die Zeitschrift 
der Kultur, 74 (2014), p. 1 ss;
Georgina Adam, Big bucks : The Explosion of the Art Market in 
the 21st Century, London, p. 112

3    « Convention d’UNIDROIT sur les biens culturels volés 
ou illicitement exportés » : rapport explicatif préparé par le 
Secrétariat d’UNIDROIT, p. 517

“Art Basel Art Market Principles and Best Practices” : 
quel degré de due diligence ? 
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diligence et contribue au renforcement 
du marché de l’art. La présente 
contribution a ainsi pour ambition 
d’explorer la due diligence au travers 
de ce nouveau code éthique, une année 
après sa première mise en application.

1. L’éventuelle responsabilité de
l’organisateur d’une foire d’art

Les foires d’art sont des évènements 
cruciaux pour les acteurs du marché 
de l’art dès lors qu’elles permettent 
d’accéder à un large éventail d’œuvres, 
mais aussi d’échanger des informations 
et de nouer de nouvelles relations avec 
des revendeurs4. Dans ce contexte, se 
posent encore une fois des questions 
touchant à l’authenticité et à la 
provenance des œuvres d’art. En effet, 
l’organisateur de la foire n’étant qu’un 
intermédiaire entre les galeristes et 
les acheteurs, il est exempt de toute 
responsabilité. 

Il arrive même que le contrat soit 
conclu a posteriori de la foire, laquelle 
sert dès lors uniquement de plateforme 
pour de futures ventes5. Bien que 
les foires ne puissent être tenues 
directement responsables envers les 
acheteurs, plusieurs d’entre elles ont 
pris conscience de l’impact de leurs 
actions sur le marché de l’art. Ainsi, 

4    Ernst Beyeler / Christophe Mory, “La passion de l’art, 
entretien avec Christophe Mory”, Paris 2009, p. 91 s;
“I think one of the biggest way market changed was when art fairs 
became social events, and they took over as lifestlyle choices”, in: 
Georgina Adam, Big bucks : The Explosion of the Art Market in 
the 21st Century, London, p. 100

5    “Art Basel and UBS, The Art Market 2018 : An Art Basel & 
UBS Report”, par Dr Clare McAndrew, Arts Economics, 4.3

certaines, soucieuses des questions de 
transparence et d’intégrité, ont adopté 
des instruments et des autorégulations6. 
Marc Spielberg, directeur d’Art Basel, 
avait par ailleurs déjà par le passé 
exprimé ses préoccupations à ce sujet, en 
particulier concernant le blanchiment 
d’argent, le commerce de faux, ainsi 
que les provenances douteuses. Une 
autorégulation portant sur le devoir 
de diligence d’Art Basel était alors la 
bienvenue sur le marché de l’art.

La Section I :
« Best Practice Guidelines »

La section « Best Practice 
Guidelines » énumère une série de 
bonnes pratiques visant à ce que 
les galeristes répondent de façon 
exhaustive à leur devoir de diligence. 
Ces standards doivent non seulement 
être appliqués lors d’un des évènements 
d’Art Basel, mais également en tant 
que pratique courante par les galeries7. 
Tout comme les codes d’associations 
muséales ou de marchands d’art, 
ces derniers, n’énumérant que des 
recommandations quant aux meilleures 
pratiques à adopter, n’ont pas d’effet 
juridique contraignant ; il s’agit donc 
de soft law8. Le Comité de sélection de 
la foire doit donc prendre en compte 
ces critères au moment de l’évaluation 

6   La TEFAF avec son processus de validation « vetting process 
» considéré comme l’un des plus stricts du monde ou encore 
l’engagement de certaines foires à se servir de l’Art Loss Register

7    “Art Basel Art Market Principles and Best Practices”, 
Overview, p. 1

8    Idem, Section 1, Overview, p. 2
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des candidatures des exposants pour 
toutes les foires d’art d’Art Basel9.

Bien que ces standards de diligence 
aient toujours tacitement été pris 
en compte par le Comité, lequel 
est composé de marchands d’art et 
de galeristes renommés10, ils sont 
aujourd’hui mis en exergue et ne 
peuvent être ignorés, ni par le Comité 
ni par les exposants.

Le code, plus précisément, détaille 
ces critères de diligence de la façon 
suivante :

Le point 1 décrit le devoir de 
diligence auquel les exposants doivent 
satisfaire avant toute vente. L’exposant 
doit ainsi s’assurer de la provenance 
du bien, de l’authenticité du bien (1.2) 
et du titre de propriété (1.3). Le point 
2 évoque des conditions de vente. Le 
point 3 évoque l’obligation de tenir 
un registre comprenant notamment 
les documents sur l'origine des œuvres 
d'art qu'ils mettent en vente ; l'identité 
et l'adresse des expéditeurs, artistes 
et acheteurs ; les contrats avec des 
artistes, des expéditeurs et des tiers ; 
les factures, les documents de douane, 
etc. En d’autres termes, la due diligence 
doit être exercée avant, lors de et après 
la vente11.

9    Ibidem

10    Georgina Adam, Big bucks: The Explosion of the Art Market 
in the 21st Century, London, p. 111 s.

11    Cette approche identifiant tous les contrôles qui devront 
être effectués à divers stades de la transaction lors  de  la  vente  
d’œuvre  d’art  nous  rappelle  le  « Art  Transaction  Due  
Diligence  Toolkit »  du « Responsible Art Market ».

La Section II :
Legal Compliance Process

La section « Legal Compliance 
Process » prévoit un processus de 
règlement de litige en deux étapes par 
un comité pour les exposants. Ainsi, 
le « Show Management » signale le 
« Legal Compliance Board » si une 
galerie est soupçonné d’avoir commis 
une infraction au sens du droit pénal 
suisse que ce soit dans le cadre d’une 
accusation de contrefaçon, d’un 
litige concernant un tableau volé ou 
même d’une affaire de blanchiment 
d’argent. Si après l’analyse du cas, 
ce dernier est réellement suspect, 
le Show Management convoque un  
« Legal Compliance Panel », composé 
spécifiquement pour le cas d’espèce 
d’experts indépendants. Ces derniers 
enquêtent sur les faits et sont amenés 
à faire une recommandation à la foire 
quant à une éventuelle exclusion de 
l’évènement, ou d’autres mesures à 
prendre12. Toutefois, seuls des cas 
impliquant des activités pénalement 
répréhensibles sont sujets à analyse. 
Cette procédure ne s’applique en 
principe qu’en ultima ratio, la plupart 
des problèmes légaux du marché de 
l’art relevant du droit civil.

Quant à la forme du code, sa structure 
bipartite, ainsi que son étendue sur huit 
pages, le rendent simple et concis. Le 
texte est rédigé dans un anglais clair et 
accessible. En somme, la forme du texte 

12    Art Basel Art Market Principles and Best Practices, Section 
2, p. 2.
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est particulièrement adéquate pour que 
les centaines de galeries, provenant 
d’une dizaine de pays différents, 
puissent en prendre connaissance et le 
mettre en application avec facilité et de 
façon optimale.

Conclusion

Ce résumé des bonnes pratiques 
en matière de diligence astreint les 
galeries voulant exposer aux foires d’art 
d’Art Basel à un devoir de diligence 
accru, exhaustif, qui doit être appliqué 
de différentes manières et à tout 
moment lors de commerce d’œuvres 
d’art. Ce code éthique regroupe une 
série de standards classiques en matière 
de due diligence, soit : le trio habituel 
quant à l’obligation de vérification de 
la provenance, de l’authenticité et du 
titre de propriété - l’obligation de tenir 
un registre etc... Ces obligations sont 
récurrentes dans les divers instruments 
du marché de l’art traitant de la due 
diligence13 et sont ici, une fois de plus, 
concrétisées. Elles rappellent donc le 
statu quo en la matière, tout en tenant 
compte des spécificités d’une foire d’art 
contemporain. Ce code se distingue 
toutefois des autres autorégulations 
que nous connaissons avec le Legal 
Compliance Process susceptible de 
provoquer un « chilling effect » et de 
décourager les manœuvres illégales 
sur le long terme, en identifiant les cas 

13   En effet, ce code éthique a beaucoup de points communs 
avec les autres autorégulations d’associations muséales ou de 
marchands d’art et même à la législation suisse telle que la Loi 
sur le transfert de biens culturels (LTBC).

suspects et en empêchant la participation 
de galeries potentiellement impliquées. 
Les foires d’art étant particulièrement 
lucratives pour les galeries qui y sont 
exposées, celles-ci ne voudraient en 
aucun cas manquer l’opportunité de 
participer aux foires d’Art Basel à cause 
d’un défaut de vigilance. Qui plus est, ce 
code a été développé en collaboration 
avec des experts juridiques du marché 
de l’art issus du monde entier, ce qui 
lui confère une certaine légitimité14. 
En tout état de cause, Art Basel, en 
témoignant de l’intérêt pour mettre en 
place des hauts standards de diligence et 
en encourageant les bonnes pratiques, 
ne fait pas de mal au marché de l’art. Il y 
a de grandes chances que ces principes 
deviennent une référence dans le milieu 
en matière d'autoréglementation et 
que d'autres foires d’art et associations 
suivent cet exemple. Comme le code 
le dispose dans son préambule: « By 
putting in place the guidelines and 
protocols below, Art Basel aims to 
reinforce the fundamental strength 
of the international art market, built 
on trust and serving as a source of 
indispensable patronage for artists »15. 
Nous l'avons compris, la due diligence 
est alors partout, et nulle galerie 
souhaitant s’intégrer au marché de l’art 
ne peut s’y soustraire.

14   Art Basel Art Market Principles and Best Practices, 
Overview, p. 1.

15   Art Basel Art Market Principles and Best Practices, 
Introduction, p. 1.
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Par Sarah Lugan* et Philippe Reigné**

En droit français, les héritiers de 
l’artiste peuvent demander la révocation 
d’une donation d’œuvre d’art pour 
inexécution des charges, quelle que soit 
la nature de celles-ci, alors même qu’ils 
ne sont pas titulaires du droit moral 
sur l’œuvre. C’est l’enseignement 
qu’il convient de tirer d’un arrêt de la 
Cour de Cassation (première chambre 
civile) du 16 janvier 2019 censurant 
une décision des juges du fond qui 
restreignait le droit de révocation aux 
donations grevées de charges relevant 
de la seule propriété matérielle des 
supports des œuvres.

*   Avocat au Barreau de Paris, Managing Partner NMW, 
Chargée d’enseignement à l’Université Paris I Panthéon-
Sorbonne, slugan@nmw.law.

**  Of counsel NMW, Agrégé des facultés de droit, Professeur au 
CNAM – Arts et Métiers, preigne@nmw.law.

Révocation d'une donation d'oeuvre d'art :  
droit moral ou droit commun de la révocation?	  

Dans l’affaire soumise à la Cour de 
Cassation, un artiste, Simon Hantaï, 
avait fait donation de quatorze de ses 
œuvres, des peintures, à une association, 
en indiquant au vice-président de 
celle-ci, par lettre du 5 mars 1987, que  
« ces œuvres ne pourront en aucun cas 
être revendues et qu'elles ne pourront 
être utilisées que pour des accrochages 
ou des expositions à caractère non 
commercial et non publicitaire ». Après 
le décès de l’artiste, lui ont succédé son 
épouse et leurs cinq enfants. La veuve 
est devenue usufruitière des droits 
patrimoniaux d’auteur et les enfants 
nus-propriétaires. Quant au droit moral 
de l’artiste, il est échu aux enfants.

Ayant découvert en novembre 2012 
que l'une des œuvres incluses dans 
la donation devait faire l'objet d'une 
vente aux enchères publiques, l’épouse 
survivante a fait procéder, avant la 
vente, à une saisie-revendication, puis 
a assigné l'association en révocation de 
la donation pour inexécution fautive 
des charges. Son action a été rejetée 
en première instance et en appel. La 
cour d’appel a relevé, dans son arrêt du 
22 décembre 2017, que la révocation 
de la donation était sollicitée par la 
demanderesse au motif que la volonté 
de son époux tenant à l'absence de 
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revente des œuvres ou à leur exposition 
n'avait pas été respectée. Selon les juges 
du fond, les charges grevant la donation 
ne relevaient pas de la propriété 
matérielle des supports des œuvres 
mais du droit moral de l’artiste. Aussi, 
n’étant pas titulaire de ce droit moral, la 
veuve était dépourvue de qualité à agir 
et son action n’était pas recevable.

Cette solution peut s’expliquer par 
la large étendue du droit moral en droit 
français. En effet, dans les systèmes 
de copyright, le droit moral se limite 
au droit à la paternité et au droit au 
respect de l’intégrité de l’œuvre. En 
revanche, en droit français, le droit 
moral comprend, outre le droit à la 
paternité et le droit à l’intégrité, le droit 
de divulgation et le droit de repentir.

Les juges du fond ont considéré que 
le droit moral incluait le droit de faire 
respecter les charges de la donation 
détachées de la propriété matérielle des 
supports des œuvres et en ont déduit 
que la veuve, qui n’était pas titulaire 
du droit moral, ne pouvait agir en 
révocation de la donation. 

La Cour de Cassation censure 
cependant la décision de la cour d’appel 
pour violation des articles 953 et 954 
du code civil relatifs à la révocation des 
donations avec charges. Après avoir 
énoncé, dans un attendu de principe, que 
l’action en révocation d’une donation 
pour inexécution des charges peut être 
exercée par le donateur ou ses héritiers, 
elle écarte la distinction tirée par la 
cour d’appel de la nature des charges, 
qui aboutissait à restreindre le champ 
de la révocation pour inexécution des 
charges, alors que la donation portait 
sur des biens corporels susceptibles de 
restitution. Le conjoint survivant avait 
donc qualité pour agir et son action était 
recevable, même si le droit moral était 
dévolu à ses enfants. Sans doute ceux-
ci avaient-ils aussi un intérêt légitime 
à faire respecter les charges grevant 
la donation en exerçant le droit moral 
dont ils étaient titulaires. Toutefois, 
cela ne privait pas pour autant la veuve 
de l’artiste du droit de demander la 
révocation judiciaire de la donation pour 
inexécution des charges. Héritière du 
donateur, elle avait, à ce titre, un intérêt 
à agir en révocation de la donation.
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By Rudy Capildeo* and David Fyfield**

Considering that the world-
renowned street artist Banksy 
once asserted that ‘copyright is for 
losers©TM’, he has lately become ever 
more entangled in a series of cases 
involving various forms of intellectual 
property rights. 

The increase in legal disputes is 
unsurprising given the shift from the 
1970s during which street art was 
perceived as an act of vandalism and 
social nuisance, to a booming street art 
economy. 

*   Partner at Charles Russell Speechlys LLP. 
Rudy.Capildeo@crsblaw.com  Tim Maxwell, a Partner at the 
firm, advised The Creative Foundation in a successful claim 
against Dreamland Leisure Limited concerning the ownership 
of Banksy’s “Art Buff” mural. The authors thank Jil Birnbaum for 
her contribution to this article.

**  Associate, Charles Russell Speechlys LLP, 
David.Fyfield@crsblaw.com.

Street Art – Developments and Challenges

Million-pound sales are hitting the 
headlines, Miami’s Wynwood Walls 
and Bristol’s Upfest Festival celebrate 
murals by international street artists; 
all of which suggest that street art 
has gained commercial traction and 
validation as a legitimate artistic 
movement that initially uses the urban 
space as its canvas. 

Only weeks ago, Banksy’s Devolved 
Parliament sold at Sotheby’s for £12 
million. The auction took place 
almost a year since his work Girl 
With Balloon was shredded moments 
after being bought for £1 million. 
As Banksy’s prominence in the art 
market grows, so does the demand 
for his works. However, there is only 
a limited supply of authentic Banksy 
artworks and prints.  This provides 
a commercial opportunity for others 
to sell unauthorised reproductions of 
Banksy’s artworks, applying them to a 
broad range of merchandise without 
his apparent consent. 

In these circumstances, most artists 
would be advised to bring a claim for 
copyright infringement. However, for 
street artists like Banksy, copyright 
may not be the most suitable route 
of recourse. Successfully claiming 
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copyright infringement requires 
the disclosure of the identity of the 
copyright owner. In Banksy’s case, if he 
did not want to bring a claim in his own 
name, Pest Control Office Limited, the 
artist’s official authenticating body and 
representative would have to show that 
it was entitled to bring a claim. Without 
a copyright assignment (or licence), 
identifying the creator of the art works, 
Pest Control would not be able to 
bring a copyright claim on Banksy’s 
behalf even if it otherwise represents 
his interests. 

The anonymity behind Banksy and 
his works, which are shred into pieces 
or suddenly disappear, creates suspense 
whether in the auction room or public. 
The aura of mystery influences the 
commercial value of his works and also 
helps shield him from potential legal 
claims when his works are applied to 
property without the owner’s consent. 
In some cases, exceptions to copyright 
infringement also apply where an art 
work is displayed outside in a public 
space.  Understandably, street artists 
like Banksy, who try to maintain their 
anonymity, are hesitant to bring claims 
of copyright infringement and may 
seek alternative ways to protect their 
skill, labour and judgment.

One potential alternative that is 
available for artists to protect their 
name and work from commercial 
exploitation by others is through 
securing trade mark registrations.

Trade marks can be hugely valuable 
as they protect brands and can bring in 
revenue through commercialisation, by 
way of licensing. A trade mark is a sign 
that indicates the origin of trade, which 
is capable of distinguishing goods and/
or services of one party from that of 
another. It can take the form of an 
image, with or without words. A trade 
mark can be registered in respect of a 
particular country, such as the UK (via 
the UK’s Intellectual Property Office), 
or in respect of a grouping of countries, 
such as the EU (via the European 
Union Intellectual Property Office). 
A trade mark is registered in relation 
to specified products or services. For 
registration, a trade mark must also 
meet certain requirements, including 
that it must be distinctive and not 
descriptive of the goods and services 
that it covers.

Once a trade mark has been 
registered in the chosen territory, the 
owner has the right to prevent others 
from using the mark in the course of 
trade in relation to the products and/
or services covered by the trade mark 
registration. Trade mark registrations 
typically last for an initial period of ten 
years but can be renewed indefinitely. 

If, however, a trade mark is not used 
in relation to some or all of the products 
and services it covers for an extended 
period (5 year for UK and EU trade 
marks), the registration can become 
vulnerable to cancellation for non-use. 
This prevents people from preserving 
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trade mark registrations when they 
have stopped using the marks or fail to 
start using them.

Artists and their estates have, 
for some time, used trade mark 
registrations to protect their names, 
with trade mark registrations for 
‘Picasso’ and ‘Andy Warhol’ dating 
back decades.    Young British Artists 
Tracey Emin and Damien Hirst have 
both registered their names as trade 
marks for a wide range of products and 
services, covering not just those that 
you would expect, such as works of 
art, but also more seemingly mundane 
items, like household or kitchen 
utensils, cookware and tableware.

Pest Control has gone further, by 
securing trade mark registrations not 
just for Banksy’s name, but for images 
of his art works.  The appropriateness 
of this strategy is, however, being 
challenged. One of Pest Control’s EU 
Trade Mark registrations, for Banksy’s 
mural “Flower Thrower”, which was 
registered in 2014, is the subject of 
cancellation proceedings, brought by 
Full Colour Black Limited.  Full Colour 
Black sells greetings cards, some of 
which feature Banksy’s art works. It has 
challenged the registration on various 
grounds, including that:

1. the image of “Flower Thrower” 
is an artwork and as such would not 
be viewed as a trade mark by the 
public – it therefore lacks inherent 
distinctiveness as a trade mark; 

2. Banksy has allowed others to 
freely reproduce the work and 
as a result, it was not capable of 
distinguishing products originating 
from (or authorised by) one 
undertaking from those of another 
at the time it was applied for; and

3. it was applied for in bad faith, for 
a variety of reasons, including that 
he has not used it as a trade mark at 
any time and it is, according to Full 
Colour Black, an attempt to control 
use of the artwork indefinitely 
(whereas copyright protection is 
limited in duration).

When Full Colour Black submitted 
its application to cancel the “Flower 
Thrower” mark, it was not vulnerable 
to cancellation purely on the grounds 
of non-use, but it is now, as it is more 
than 5 years old. 

In response to the dispute, Banksy 
has accused Full Colour Black of 
trying to “take custody” of this name 
(although so far they do not appear to 
have applied to cancel any of the trade 
mark registrations for his name) and 
he has launched a new commercial 
venture, including a pop up “shop” in 
South London.

The shop, called Gross Domestic 
Product, featured products ranging 
from a copy of a Union Jack stab-proof 
vest worn by Stormzy at Glastonbury 
festival, disco balls made from police 
riot helmets and a host of other items 
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created by Banksy’, some bearing 
images of his art works, including 
“Flower Thrower”. The “offensive and 
impractical” merchandise displayed in 
the shop’s window could not be bought 
in-store, but was available to purchase 
online via a website of the same name. 

According to the website’s “Legal” 
page, while Banksy encourages the use 
of his artwork by others “for amusement, 
activism and education purposes”, it 
asserts that “selling reproductions, 
creating your own line of merchandise 
and fraudulently misrepresenting 
knock off Banksy products as ‘official’ 
is illegal, obviously a bit wrong and may 
result in legal action.”

Banksy’s efforts with Gross 
Domestic Product may be sufficient to 
maintain the trade mark registrations 
for his name, but are unlikely to be 
sufficient to protect those for his 
artworks.  Even if Pest Control can 
overcome the grounds raised by Full 
Colour Black, to maintain a valid 
registration, the owner of an EU Trade 
Mark or UK trade mark must be able 
(when challenged) to show they have 
made “genuine use” of the mark - this 
requires evidence that a mark has been 
used to try and establish and maintain 
a market in the products or services 
concerned. It must be more than just 
“de minimis” use, use merely to try and 
preserve a registration.  

In addition, a trade mark must also 
be used in the form it is registered.  The 

“Flower Thrower” image does appear 
on some of the products that were on 
sale, but not in precisely the same form 
as it was registered. 

It is unlikely that Banksy’s pop up 
store will sufficiently prove genuine use 
of the trade mark registrations for his 
artworks. Perhaps that need not be the 
case: Banksy suggested that he is well 
aware of the trade mark challenges and 
that the purpose of the shop is to send a 
thought-provoking message. 

Earlier this year, in a case involving 
Pest Control and the Italian company 
24 Ore Cultura, who had organised 
“The art of Banksy. A visual protest” 
exhibition for the Museo Delle Culture 
(Mudec) in Milan, the court was faced 
with similar questions around Banksy’s 
trademarks. The name of Banksy and 
his best-known pieces were used by 
24 Ore Cultura both in advertising 
the exhibition and for merchandise 
sold at the museum shop without his 
permission. 

Pest Control sought to obtain a 
preliminary injunction against the 
exhibition organiser for the withdrawal 
of all the merchandise, claiming 
trade mark infringement (based on 
registrations for Banksy’s name and 
two of this artworks, including “Flower 
Thrower”), copyright infringement 
and unfair competition. In turn, 24 
Ore Cultura challenged the validity of 
the trade marks. The judge considered 
that he was not able to determine the 
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validity of the trade mark registrations 
at this preliminary stage (so proceeded 
on the basis that they were validly 
registered) and nor was he able to 
accept the claims based on copyright 
infringement and unfair competition, 
as Pest Control had not shown that 
it was entitled to these rights.  With 
regard to trade mark infringement, the 
judge considered that the promotional 
materials using the artist’s name were 
unlikely to infringe as they were 
necessary for the purposes of informing 
the public about the exhibition and 
in this context showed limited use 
of the Banksy brand. However, the 
judge deemed the merchandise 
bearing Banksy’s name were likely to 
constitute an infringement, as products 
sold in the museum shop were not 
specifically related to the exhibition, 
and so showed a purely commercial 
intention that conflicted with the 
trade marks. As a result, he granted the 
preliminary injunction in relation to 
the merchandise.

As a likely result of the difficulties 
raised in these two disputes, Pest 
Control, recently and seemingly for the 
first time, obtained a registered design 

for one of Banksy’s art works.  Registered 
designs can protect two-dimensional 
images, are typically less expensive 
than trade mark registrations, they are 
not registered in relation to particular 
products, and there is no need to use 
them to maintain their validity.  As a 
result, they offer plenty of advantages.  
The main downsides being that they 
only last for up to 25 years and can only 
be validly registered in relation to new 
art works or ones that have only been 
made available to the public in the 12 
months prior to the application. 

The Banksy cases point towards 
some of the challenges faced by street 
artists, particularly anonymous street 
artists, in protecting their names 
and artworks from unauthorised 
commercial use by others. Conversely, 
they also highlight how artists can, if 
they wish, create a brand around their 
name and work and utilise intellectual 
property rights as part of their 
business strategy. Skillful use of the 
available intellectual property rights 
can help artists to respond effectively 
to unauthorised exploitation of their 
artworks, as well as create opportunities 
to develop a market for their work.
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By Nathalie Buck* 

This conference was the result of 
a collaboration between the Art Law 
Foundation (ALF), the Art-Law Centre 
(ALC) and the Centre for Philanthropy 
of the University of Geneva (GCP) 
and focused on the topic of cultural 
philanthropy with the participation 
of various speakers, theoreticians as 
much as practitioners, from different 
professional backgrounds. It was held 
with the generous support of the 

*   PhD Student in Art Law and Cultural Philanthropy, 
University of Geneva, nathalie.buck@etu.unige.ch.

Pictet Group Charitable Foundation. 
Professor Benedict Foëx (Dean of the 
University of Geneva Law School) 
kicked off the day by expressing 
his delight at finding art among 
philanthropy’s beneficiaries as art 
addresses our emotions, our senses and 
contributes to our happiness. Stephany 
Malquarti (General Secretary of the 
Pictet Group Charitable Foundation) 
confirmed in turn that art creates an 
identity, stimulates reflection, and 
enables to open up to a mutating world. 
Culture therefore holds an important 
role in Pictet’s philanthropic tradition, 
as well as in its efforts to expand an art 
collection tracing the Swiss art history 
since 1805. The commitment of the 
Pictet Group Charitable Foundation to 
cultural institutions and organisations 
over the years is undeniable. These 
introduction words launched the 
upcoming discussions of the conference 
divided into four parts composed of 
panels of topic experts.  

1. Art Philanthropists

The first panel examined the 
motivations behind giving to the art 
sectors and was initiated by Professor 
David Sander, Head of the Swiss 
Center for Affective Sciences (CISA, 

Conference report: The Art of Giving, Art Law and Philanthropy
Geneva, 17 October 2019 
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University of Geneva) whose researches 
try to uncover the underlying brain and 
cognitive mechanisms involved in the 
emotions leading to philanthropic and 
altruistic decision-making. Emotions 
are indeed often elicited by art and 
one emotion is particularly interesting 
in the field of cultural philanthropic 
decision-making: the feeling of “being  
moved” by art. Being moved is a 
positive emotion triggered by our own 
significant values and is described as 
“a warm feeling in the heart”. This 
causal effect has still to be proved and 
is currently being studied at the CISA. 

Professor Jan Blanc (Dean of the 
Faculty of Humanities, University of 
Geneva) continued with a presentation 
of the role of patrons in artists’ careers 
throughout art history, in particular 
the relationship between the artist 
Johannes Vermeer and his patron 
Pieter Claesz Van Ruijven. There are 
two ways to associate an artist and a 
sponsor: whether the artist exchanges 
an artwork against an amount of money 
or, quite rarely, an artist benefits from a 
general protection by the patron (e.g.: 
a prince offers a position to the artist 
at his court with annual remuneration 
while the artist devotes most of his 
time and best artworks to the prince). 
In Vermeer’s case, the second option 
applied, although his patron, Pieter 
Claesz Van Ruijven, was not a prince 
but a wealthy individual. 

Professor Jan Blanc highlighted 
a connection between freedom and 

coercion in this type of relationship. 
For an artist as Vermeer, freedom arose 
from the 200 florins he received every 
year and allowed him to live comfortably 
without having the pressure of having 
to work constantly to earn a living. In 
exchange, of course, he had to reserve 
the best artworks to his patron: it is the 
coercion aspect. The philanthropist, 
on his side, imposed himself a financial 
commitment. His freedom was 
however extended because his support 
to the artist increased his feeling of 
social influence by determining the fate 
of another life. 

Dorothea Strauss (Head of the 
Corporate Social Responsibility division,  
La Mobilière) then took the floor, 
offering a company’s point of view on 
cultural philanthropy and on how an 
art collection supports a company in 
fitting for the future. Collecting art and 
working closely with artists helps to 
shape the future and create a sustainable 
and responsible company. La Mobilière 
started the new Corporate Social 
Responsibility division six years ago 
in order to install philanthropic ideas 
in the daily business. Their collection, 
exhibitions and collaboration with 
artists is a meeting point to exchange 
ideas and start discussions on the future 
as art supports transformation, change, 
innovation and even digitalization of 
the world. 

The audience had the chance 
of having two philanthropists 
and art collectors sharing their 
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collecting experience with them. 
Grazyna Kulczyk (Head of Museum 
Susch, Engadin) first described her 
philanthropic journey. Born from 
social workers parents in Poland, she 
started collecting from artists during 
her law studies and after the fall of 
communism, she and her husband 
became successful entrepreneurs 
supporting arts. Her Swiss foundation 
(Art Stations Foundation CH) engages  
in experimental researches on 
contemporary art, exhibitions (including  
young artists who were not exhibited 
yet) and cultural education. 

Her philosophy is to distribute 50% 
of her investments in business and 50% 
in arts. She thus created a business 
model supplying her artistic passions 
and philanthropy.

Professor Doctor Peter Nobel 
(Attorney-at-law, Nobel & Hug, 
Zürich) then set the target to discover 
what purpose should be given to a 
philanthropist’s collection. He started 
by confirming that there is no right 
answer to this question. Not all art 
collectors are philanthropists and they 
mainly start collecting in order to please 
their own personal fascination, not 
mankind. He presented some artworks 
of his remarkable collection called 
“Press Art” he started forty years ago 
before giving a balanced perspective 
on art collecting. Supporting artists by 
buying their artworks and extending a 
collection is of course fascinating. An 
art collection represents nevertheless 
also a burden: not only because of 

the costs related to maintaining the 
collection but mainly because of the 
decision regarding the fate of the 
collection after the collector’s death. 
A collector is confronted to many 
options: donating the collection to a 
museum (notwithstanding their limited 
budget), creating a foundation (despite 
the disappearance of the original wishes 
of the founder after some decades and 
the continuous financial needs), or 
auctioning a part of it. He concluded 
his speech and this panel by this 
magnificent sentence on an important 
purpose of a philanthropist’s collection: 
“The collection might survive but not 
the collector”. 

Giving to Museums

Professor Luc Thévenoz (Head of 
the Centre for Banking and Financial 
Law, University of Geneva) launched 
the second panel by introducing the 
legal considerations which should be 
taken into account when concluding 
donation and loan contracts with 
museums, a frequent example of 
cultural philanthropy. It is important 
to distinguish donation during the 
lifetime of the donor (a written contract 
between the donor and the museum), 
from the donation which takes effect 
upon the death of the donor (provisions 
governing testamentary dispositions 
established in a testament or inheritance 
agreement). In both cases, the law 
does not require the donor to provide 
guarantees (e.g. good condition of 
the artwork, authenticity, provenance, 
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absence of rights of third parties) 
and it is the donee’s responsibility to 
exercise due diligence and carry out the 
necessary controls before accepting the 
donation. 

Provisos that the institution will 
have to fulfill in a short or long term 
may also be attached to the donation 
(e.g. obligation to exhibit, prohibition 
to alienate, indication of the donor, 
loan for temporary exhibitions, etc.). 
However, as Etienne Jeandin (Notary, 
Jeandin & Defacqz, Geneva) explained 
later during the conference, these 
provisos have to remain lawful, non-
vexatious or meaningless (e.g. is it 
reasonable to require a museum to 
assign permanently an entire room to 
a collection for 120 years?). The failure 
to perform these provisos may result in 
a revocation of the donation or a legal 
action. What is important to note is 
that in the case of provisos made in the 
context of a testament or inheritance 
agreement, any interested party can 
act to demand their execution (unlike 
in the case of the donation during 
lifetime). One other possibility could be 
to prosecute in illegitimate enrichment 
the person to whom an object has been 
bequeathed (a work of art for example) 
with a sum of money to maintain it but 
who does not spend this money in this 
determined purpose. 

Finally, a donation can have serious 
financial consequences for a museum 
(e.g. costs of conservation, restoration, 
supervision, insurance, etc.) but also 

reputational consequences, hence 
the importance of a well-established 
governance regarding acceptance of 
donations, bequests and successions. 

Regarding loans or deposits of 
artworks, a collector and an institution 
should always carefully negotiate 
the terms of the agreement: in a loan 
contract, the borrower’s interest is 
the preponderant element, while in 
a deposit contract the depositary’s 
interest will be more significant. 
Particular care must be taken to decide 
on the duration of the contract: an 
unlimited term could become a hidden 
form of donation. 

Bernard Fibicher (Director of 
MCBA, Musée Cantonal des beaux-
arts, Lausanne) and Tobia Bezzola 
(Director of MASILugano, Museo 
d’Arte della Svizzera Italiana, Lugano) 
then gave their point of view on the 
practice as museum directors. Due to 
the lack of budget for new acquisitions, 
the main source of enrichment of a 
museum is derived from donations 
and bequests. This dependency on art 
collectors leads museums and public 
authorities to build extensions or new 
buildings subsequent to the pressure of 
collectors who require the construction 
of a space dedicated to their collection 
as a condition of their donation. These 
promised gifts, accompanied by such 
strict conditions, can unveil unpleasant 
surprises for museums, especially when 
the collector finally decides, despite the 
construction of a dedicated space, to 
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not respect his promise of donating his 
collection to the museum. The status of 
promised gifts, in particular if they are 
not in writing, is not regulated in Swiss 
law and cannot lead to any enforcement 
action. A meaningful expression of 
Tobia Bezzola has to be mentioned in 
this context: “It is collectors collecting 
museums”.

Sometimes the name of the donor 
can as well pose embarrassing image 
transfer challenges to the institution 
(e.g. three works or art donated 
by Mussolini to the MCBA had 
to be exhibited with an important 
contextualisation file to not damage 
the museum’s reputation or raise 
complaints in the public). 

The deaccession of inventoried 
objects from institutions’ collections 
for the purpose of alienation or transfer 
has also been the subject of debate and 
controversy over the past few years, as 
in the case of the Berkshire Museum 
in Pittsfield, Massachusetts sanctioned 
by the Association of Art Museums 
Directors for having sold 22 works 
for $ 53 million to raise funds for the 
museum. Although museums need 
to update their collections and fight 
against private collectors with broader 
financial resources (and without 
any public cultural policy pressure), 
similar arguments to those of the 
Recommendations about the alienation 
of objects of collection published in 2018 
by the Association of Swiss Museums 
(AMS) based on the International 

Council of Museums (ICOM) Code 
of Ethics were formulated against this 
deaccession behavior: destruction of the 
trust of other institutions, destruction 
of the trust of donors and potential 
donors and disrespect of a museum’s 
responsibility to render important 
works of art accessible to the public. 
Deaccession is no longer violating a 
bilateral contract between donee and 
donor but is an act involving a third 
party whose role is becoming more and 
more crucial with time: the public.

Philanthropic structures

One of the main decisions of a 
philanthropist or art collector’s life 
is to choose a sustainable structure 
for the future of his collection or 
philanthropic wishes. While the choice 
of giving a collection to a museum can 
be significantly impacted by the legal 
structure of the museum, its location 
and the loss of control on the collection 
once it has been donated to the museum, 
setting up a foundation to assign the 
assets enables the founder to provide 
the structure with a specific purpose, 
governance rules and his vision for 
the future of his collection(s). Arnaud 
Cywie (Attorney-at-law, Partner, 
Borel & Barbey, Geneva) compared 
the main structures on the market, 
taking into account the specificities 
for art: illiquidity of the artworks and 
cashflow issues, difficulty to estimate 
their value, costs of conservation 
and transportation, etc. An analyse 
of the tax aspects of such structures 



35

Issue #10

by Xavier Oberson (Professor at the 
University of Geneva, Attorney-at-
law, Partner, Oberson Abels, Geneva) 
enlightened the possibilities offered to 
philanthropists.

1. The Swiss Foundation

The Swiss foundation is a legal 
entity frequently used for cultural 
philanthropy. However, the purpose 
given to the foundation is key in order 
to obtain the authorisation of the 
supervisory authority which verifies 
every year that the assets are still 
allocated as defined by the founder, 
even after his death. 

Foundations with a public interest 
purpose may benefit from a profit and 
capital tax exemption (article 56 lit. g 
Loi fédérale sur l’impôt federal direct) 
provided that they fulfill cumulative 
conditions which are currently analysed 
more and more severely by the tax 
authorities. Among them, founders 
should be aware that the allocation of 
the assets (e.g. the art collection) to a 
foundation is irrevocable and they will 
not be able to recover them anymore. 
Therefore, the decision of creating 
a foundation has to be wisely and 
carefully considered. 

The founder’s allocations and 
donors’ gifts to the foundation are not 
considered as a taxable income. The 
donors, on their side, may deduct from 
their income tax gifts to tax-exempt 
entities as long as both parties are 

residing in Switzerland but not the gifts 
to foreign based tax-exempt entities 
(existing gap in international tax law). 

A non-tax-exempt foundation would 
be subject to federal (4.25% rate) and 
cantonal (various rates) profit tax and 
to cantonal capital tax. As foundations 
do not create a huge benefice amount, 
this status would not be problematic 
if it was not for the donors’ gifts 
status. A gift to a non-tax-exempt 
foundation could indeed be considered 
as a gift or inheritance between third 
parties, resulting in a 54% tax rate. 
Consequently, the foundation would 
lose donors’ gifts. 

Finally, the distributions beneficiaries  
receive from foundations are regarded 
as income and trying to make them 
appear as gifts is controversial in the 
practice. The circle of beneficiaries has 
to remain large if the foundation wants 
to keep its public interest purpose (e.g. 
an artist should not use the foundation 
as a promotion mean for his own 
career). 

A charitable foundation could 
however hold some bank assets and an 
even second foundation (e.g. a museum) 
using the bank assets and their income 
to obtain sufficient funds without 
losing its tax exemption. Commercial 
and public interest activities can thus 
be mixed. 

A financial pitfall that many 
foundations could avoid but are often 
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confronted to concerns VAT: buying 
abroad a service to be performed in 
Switzerland and exceeding CHF 10’000 
per year would force the foundation to 
be subject to VAT. 

2. The trust

The foundation is a quite rigid 
structure compared to a trust which is 
not a legal entity as such but a flexible 
contractual relationship which can be 
simply binding a founder, a trustee 
and a beneficiary or complexified with 
many parties, advising committees (e.g. 
scientific committee, art committee, 
etc.) or third parties (e.g. a protector 
or protector board which can advise 
the trustee, change him or approve the 
decisions he takes). Swiss trustees can 
act as main parties and administer the 
assets for the beneficiaries. 

It is essential for the philanthropist 
to distinguish between two types of 
trusts as the choice will have important 
consequences on the collection and on 
the taxability of the structure. On one 
hand, the revocable trust can be revoked 
at any time, the assets reverting to the 
founder when the trust is liquidated. 
On the other hand, in the irrevocable 
trust, the founder will never be able to 
get his assets (e.g. his collection) back 
once it is in place in the structure and 
that a discretionary power is given to 
administrate the collection. As the 
taxation depends on this distinction, 
Xavier Oberson recommended to have 
a discussion with the tax authorities 

before creating the trust in order to 
avoid unpleasant surprises (e.g.: in 
Geneva, in an irrevocable trust, if the 
beneficiaries are family members plus 
a third party, the tax rate of the most 
remoted party compared to the settlor, 
i.e. the third party in our example, will 
apply, i.e. 54%). Moreover, for the trust 
to be recognized by the tax authorities 
the settlor must have completely and 
irrevocability relinquished his assets 
in favor of the trustee. The latter will 
hold them on behalf of the beneficiaries 
who can only have expectations and not 
asserted rights to any distribution. 

The trust is a sustainable structure 
for a long period of time as trusts can 
be set up for decades or centuries 
(depending of the jurisdictions). 
However, no Swiss trust law is in force 
at the moment. A project is being 
prepared but this could lead to a long 
procedure as some cantons are opposed 
to it. 

3. Non-Swiss Foundations

Foreign entities can be tempting 
for philanthropists. The Lichtenstein 
foundation for instance is a legal entity 
whose board is managing some assets 
but not always for charitable purposes. 
The STAK, a tax attractive foundation 
structure in the Netherlands, allows to 
differentiate the economic right of the 
founder and the legal property of the 
collection of the owner. Finally, in the 
United States, the donor-advised fund is 
a charitable giving vehicle administered 
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by a public charity created to manage 
donations on behalf of individuals 
or organisations. Tax-attractive, this 
structure offers many advantages (e.g. 
the assets do not have to be liquid). 

Nonetheless, the qualification of 
such entities in Switzerland by the 
tax authorities (assimilation to Swiss 
entities depending on their form and 
structure) in order to determine their 
tax treatment could be problematic. 
The main criteria is the legal and 
effective entitlement to dispose of the 
assets. If the founder retains control 
over the assets or the foundation, 
the foundation is considered as a 
“controlled family foundation” and is 
treated as transparent: no gift tax on 
the transferred assets and distributions 
to beneficiaries are qualified as 
donations (gift tax). On the contrary, if 
the founder has effectively relinquished 
the transferred assets, the so-called 
“non-controlled family foundation” 
will be considered as in independent 
legal entity and any contribution may 
be regarded as a gift and taxed in 
consequence. 

Art foundations

Art foundations are often created to 
manage an artist’s estate, a collection 
or to pursue charitable activities in 
the arts sectors. Succession law is an 
inseparable element to consider when 
creating a foundation. In order to 
properly plan a succession, Etienne 
Jeandin (Notary, Jeandin & Defacqz, 

Geneva) wisely insisted on preparing 
a precise testament as many provisions 
could impact the fate of a collection or 
foundation (e.g. choice of the applicable 
law to the succession, institution of 
a heir, designation of legatees, or 
attribution of a usufruct of a painting). 
A foundation is the living witness of 
the will of its testator and a tool for 
the survival of his wishes. The founder 
should therefore create his foundation 
during his lifetime in order to imprint 
his brand and his will, while specifying 
in a testament how the foundation 
should function after this death to 
pursue its precise mission endowed by 
his founder. 

The founder may appoint a 
testamentary executor who will 
perform his will after his death and may 
decide of the statutes of the foundation, 
the composition of the board and 
implement the foundation. The 
mandatory control by the supervisory 
authority each year will regulate this 
full power potential given to the 
testamentary executor. The supervisory 
authority would also be able to verify 
that the asset allocation as defined by 
the founder is still respected or that the 
foundation's bodies function properly 
and to take extraordinary measures 
(e.g. sanctions, appointment of a 
commissioner). An example illustrates 
how important it is to plan precisely 
the purpose and functioning of a 
foundation in advance:  a modification 
of the statutes must be proposed by 
the board, approved by the supervisory 
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authority and is only possible after ten 
years of existence, on the condition that 
it has previously been provided for this 
possibility in the statutes. 

Lastly, the founder should be careful 
about the parts legally reserved to his 
heirs in the succession when donations 
are planned in his testament (the 
donees are liable to legal prosecution 
if the donor exceeded the parts) but 
also for donations performed during 
his lifetime since the donations are 
reintegrated into his estate after his 
death to calculate the parts. Etienne 
Jeandin advised to establish an 
inheritance agreement during lifetime. 
This conventional testament enables to 
associate the heirs with the planning 
of the succession. This allows, for 
instance, the heirs to give up a portion 
of their legally reserved parts if they are 
affected by the donation of a collection 
to a museum or the creation of a 
foundation.

Dominique Favre (Director of 
the Autorités de Surveillance LPP 
et fondations de Suisse occidentale, 
Lausanne), thanks to his wide 
experience, used four examples to point 
out the role of the supervisory authority 
and some elements an artist should 
take into consideration when creating 
his foundation. Firstly, transferring 
artworks or assets to a foundation is an 
irrevocable decision and he will not be 
able to recover his artworks or use them 
as he wishes anymore. An artist should 
carefully distinguish between his own 

assets and those of the foundation 
which has its own existence. 

Secondly, a foundation and an 
art collection involve costs. An artist 
may cover the costs while he is alive 
but he has to plan how they should 
be assumed after his death to ensure 
the foundation’s survival. If the Board 
is not willing to take them in charge, 
it could lead to the dissolution of the 
foundation. Dominique Favre even 
recommended to realise a 3-year 
business plan when a foundation is 
created to avoid these negative effects. 

The third example showed that 
an inheritance agreement is a strong 
strategic decision to plan the future of 
a foundation. In this case, the founders 
decided in an inheritance agreement 
that their fortune would go to the 
foundation after both their deaths. 
One heir contested this resolution 
after their deaths but without success 
as the clear will of the founders had 
been formalised in the inheritance 
agreement. However, the supervisory 
authority had to take some measures to 
safeguard the assets of the foundation 
during the litigation (e.g. appointment 
of a commissioner, prohibition to loan 
the artworks abroad). 

Finally, the supervisory authority 
may have a role of liquidator as in the 
last case presented: the authority had 
to organise and manage the liquidation 
of a foundation following the health 
problems of the founder. The role and 
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importance of the supervisory authority 
should not be underestimated. 

The conference was closed by the 
intervention of two foundations. Yann 
Hendgen (Artistic Director, Foundation 
Zao Wou-Ki, Geneva) presented the 
missions of this foundation created 
during the lifetime of the artist, now 
presided by the artist’s widow. The Zao 
Wou-Ki foundation is not the owner of 
the artist’s rights, nor the collection but 
maintains and develops the reputation 
of the artist, manages the artist's 
archives to complete his work (e.g. 
publishing of a catalogue raisonné), 
participates in the publication of books 
about the artist, collaborates or acts 
as a curator for exhibitions organised 
on the artist but also tracks the fake 
artworks by delivering certificates of 
authenticity for his work which of 
course has an impact on the art market.

Catherine Othenin-Girard (Board 
member of the foundation Leenaards 
and chairman of its cultural committee, 
Lausanne) introduced us to the work 
of the Foundation Leenaards, in 
particular, how the foundation supports 
emerging artists in their careers, 
and which operational and strategic 
considerations need to be taken 
into account when managing such a 
foundation. The objectives being to 
stimulate an original and qualitative 
creation as well as to reinforce the 
social role of the cultural institutions, 

the foundation serves as a guarantee 
and supports financially cultural 
projects of associations and institutions, 
awards prizes and distributes cultural 
scholarships in visual arts, literature, 
music and performing arts. A strategic 
report is published every five years to 
verify that the work of the foundation 
is always in phase with its original 
missions. While these missions can 
often be forgotten over generations 
for other foundations, the foundation 
Leenaards' governance system has 
remained effective, transparent and 
faithful to its values ​​since its creation 
in 1980.

Conclusion

Choosing the right sustainable 
structure for philanthropic purposes 
in the arts is a difficult choice which 
will mainly depend on the personality 
of the philanthropist and his will 
for the future. Emotions, prestige, 
ego, altruism, legal considerations, 
relationships, and personal goals are 
a few examples of the leading reasons 
guiding the philanthropist throughout 
his life, his artistic passions and 
philanthropic journey. The remaining 
issues raised during this symposium 
and the ongoing debates reveal 
various challenges lying ahead of the 
academic and professional actors of the 
cultural philanthropy. This engaging 
conference should probably be the first 
of many more to come. 



By Alana Kushnir*

Historical Background 

During Frieze Week in October 2019, 
the Serpentine Galleries and Guest Work 
Agency co-hosted an invitation-only, 
inaugural Legal Lab Summit in London. 
The summit focused on the ongoing work 
of the Legal Lab – a part of the Serpentine 
Galleries' recently established Research 
& Development (“R&D”) Platform. 

In this report Alana Kushnir 
discusses the ongoing work of the Legal 

Lab, the summit content and outcomes, 
and Guest Work Agency’s future plans 
with the Serpentine Galleries.  

The Serpentine Galleries R&D
Platform1

For the past six years, the Serpentine 
Galleries has maintained a strong 
commitment to new experiments in 
art and technology. The Galleries’ 
have engaged artists to create works 
which have enabled the institution to 
extend its remit outside of the physical 
gallery walls in Hyde Park. These have 
included, for example, the development 
of complex artificial life by Ian Cheng 
in 2018, a weather prediction model 
by James Bridle in 2015, and an open-
sourced augmented-reality tool for 
data visualisation by Hito Steyerl in 
2019. Each of those works is hosted 
on the Serpentine Galleries’ website, 
enabling a wide audience (who may not 
necessarily have the means or time to 
visit the Galleries’ location in London) to 
explore and participate in the works. Ben 
Vickers, Chief Technology Officer of the 
Serpentine Galleries has explained that:

1   A variation of this Part 1 and the following Part 2 was 
written by Ben Vickers, Chief Technology Officer, Serpentine 
Galleries, UK and Victoria Ivanova, R&D Community Manager, 
Serpentine Galleries, for the Legal Lab Summit reader. 

Conference report: Legal Lab Summit 
London, 1st October 2019

1

*   Director and Founder of Guest Work Agency, Principal 
Investigator of the Serpentine Galleries R&D Platform Legal 
Lab, alana@guestworkagency.com. With contributions from Ben 
Vickers, Chief Technology Officer, Serpentine Galleries and Vic-
toria Ivanova, R&D Community Manager, Serpentine Galleries.
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"Thanks to these engagements with 
some of the most advanced technologies 
of our day, together with artists, the 
Serpentine has begun to chart a course 
that tells an alternative story of the 
role that technologies can play in our 
collective future, signalling the potential 
of cultural actors to play a crucial role 	
in shaping narratives and perspectives on 
the development of technology today."2

These artistic experiments and the 
challenges they have presented have 
been a catalyst for a new thread of 
inquiry that the Serpentine Galleries 
have started to develop. In order 
to deepen the foundations of their 
programme, they have launched a R&D 
Platform that will: 

a.	 provide a reflexive space for nurturing 
the evolution of organisational capa- 
bilities; 

b.	 share knowledge and tools with the 
cultural sector and other fields as 
part of the Serpentine Galleries’ 
Arts Council-designated role as one 
of the sector convenors on art and 
technology;

c.	 take risks; and
d.	 catalyse new infrastructural 

investments. 

One of the modules of the R&D 
Platform is the lab. The lab has been an 
important format for testing ideas and 
initiating conversations about art and 
its relationship with society for almost 

2   Ben Vickers, “Introduction”, The Serpentine Galleries R&D 
Platform / Legal Lab Summit Reader, 2019, unpublished.

a quarter of a century. The Serpentine 
Galleries' long-standing Artistic 
Director, Hans Ulrich Obrist, has 
played an important role in developing 
the lab format in the context of 
curatorial practice, having co-organised 
early prototypes such as Laboratorium, 
which brought together a network of 
scientists, science historians and artists 
to think tank ideas around bridging the 
gap between specialised knowledge and 
interested audiences. As a curatorial 
format, it continues to thrive in a range 
of artist-audience contexts, both within 
the institution and beyond. 

The newly established ‘labs’ 
of the Serpentine Galleries’ R&D 
Platform have been initiated within the 
institution, but are designed to function 
beyond it by adopting a networked 
approach to generating and sharing 
knowledge. The R&D labs are catalysts 
for identifying under-explored areas 
that are open to innovation and which 
present the possibility of high impact 
on future practices at the intersection 
of art and technology. 

The Legal Lab

The Legal Lab was one of the first 
of the Serpentine’s R&D Platform labs 
to emerge in late 2018. It has focused 
on investigating current legal practices 
in collaborations across art, science 
and technology. The Legal Lab aims 
to align with the broader aims of the 
R&D  Platform outlined above, and 
specifically: 
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a. to research legal issues facing 
collaborations across art, science 
and technology and to share the 
outcomes of that research with the 
cultural sector and other fields;

b.	 to develop the discourse about the law 
in the context of art and technology 
and thereby share knowledge with 
the cultural sector and other fields;

c. to improve contractual negotiation 
and drafting practices in relation to 
collaborations across art, science and 
technology;

d. to promote alternative corporation 
structures in relation to 
collaborations across art, science and 
technology; and

e. prototype and disseminate open-
access tools that would contribute 
to more effective and productive 
deployment of law by all parties in 
relation to collaborations across art, 
science and technology. 

Crucially, in achieving each of the 
above-mentioned aims, we are actively 
initiating   conversations between artists, 
technologists, lawyers, legal designers, 
art institutions, technology companies, 
academic research units and funders. 
The inaugural Legal Lab Summit was 
the first conversation space to take place 
as part of the Serpentine Galleries R&D 
Platform. 

The Inaugural Legal Lab Summit

During Frieze Week in October 
2019, the Serpentine Galleries and 

Guest Work Agency co-hosted 
the inaugural Legal Lab Summit. 
Approximately 40 experts were 
selected from a range of relevant fields 
to participate. These included artists 
working with science and/or technology, 
curators and other workers from art 
institutions with a focus on digital 
practice, technologists, art lawyers, 
legal academics specialised in art and 
law and legal designers. Participants 
were based in a range of cities across 
the globe, including London, Berlin, 
Amsterdam, Paris, Hong Kong, Los 
Angeles and Melbourne.

As part of the Summit, we shared 
with the participants the aims and efforts 
of the    Legal Lab and the Serpentine 
Galleries R&D Platform more broadly. 
As a quantitative research exercise, 
participants were then divided into 
smaller think tank groups and designated 
hypothetical scenarios and questions to 
discuss. Each scenario raised a complex 
mixture of legal issues, from intellectual 
property ownership to data privacy, in 
the context of collaborations across art, 
science and technology. There were a 
number of particularly useful outcomes 
of these exercises. These included, for 
example:

a. creating a structured opportunity 
for the participants to meet 
one another and gain a better 
understanding of varying areas of 
expertise, perspectives and personal 
experiences, as well as participant 
crossovers in those varying areas;
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b. raising awareness of the complex 
mixture of legal issues collaborations 
across art, science and technology 
can raise; and

c. 	 gaining a better understanding 
of levels of legal knowledge of 
participants, and gaps in legal 
knowledge. 

The second component of the 
inaugural Legal Lab Summit introduced 
the field of legal design as a potential 
approach to consider in the context of the 
aims of the Legal Lab. While design-led 
thinking has been particularly influential 
in the context of  improving people’s 
access to justice and the desire for law 
firms to innovate, it has not yet been 
used within the more specific context of 
working with artists and art institutions. 
To that end, Founder and CEO of 
legal design consultancy Amurabi, 
Marie Potel-Saville, was tasked with 
introducing to the participants the brief 
history and aims of legal design, and the 
close-knit nature of the rapidly evolving 
global legal design community. One of 
the key points made by Potel-Saville 
which particularly resonated with the 
participants, was that the law has a 
plasticity to it – traditionally seen as 
hard and uncompromising (particularly 
when applied to creative practices for 
instance), the law is inherently capable 
of being continuously moulded. 
Through the use of a combination of 
forms of communication, including 
words and visual elements, the law has 
the potential to better accommodate the 
evolving nature of collaborations across 

art, science and technology. Another 
key point made by Potel-Saville was 
that the law should become more 
human-centric and have empathy for 
its users. This human-centric approach 
could be achieved by building bridges 
between users and the law, through the 
application of design-led thinking to the 
law.    This approach has been useful for 
us to consider in relation to the Legal 
Lab, particularly in regards to how to 
shift the status quo of legal relationships 
in the art industry. 

Collaboration Contracts

In the art industry, legal structures 
and tools are used to varying degrees 
to support the collaborative process, 
with varying levels of success. The 
creative industries and the art industry 
in particular tend to shy away from 
legally onerous forms of arrangement. 
This can be contrasted to, for example, 
the science and engineering industries 
where collaborative practice tends to be 
realised in the form of legally binding 
licence contracts and the acquisition, or 
what is generally described as ‘vertical 
integration’, of legally recognised 
entities. 

Participants in the art industry 
regularly use unwritten or informal 
‘soft’ types of quasi-contracts for 
collaborative projects.3 It is the trust 

3   The phrase ‘soft contract’ was coined by Jonathan M. 
Barnett in his description of Hollywood film industry deals. 
See Jonathan M. Barnett, ‘Hollywood Deals: Soft Contracts for 
Hard Markets’, Duke Law Journal, vol. 64, no. 4, January 2015, 
pp. 605–70.
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in the other collaborating parties, built 
upon reputation and ambition, that is 
usually considered sufficiently effective 
to regulate the conduct of those involved. 
The lack of legal sophistication in these 
arrangements is not our concern per se, 
however, when it comes to supporting 
collaborative relationships, the real 
concern of ‘soft’ contracts is the lack of 
legal intention and uncertainty of key 
terms. These issues can be particularly 
challenging to overcome if and when a 
dispute occurs between the parties and 
the relationship is not legally enforceable 
in the eyes of basic contract law. 

In the non-traditional creative fields 
of science, technology and academia in 
particular, the approach to structuring 
legal relations for collaborative projects 
is generally different. Robust, legally-
binding contracts tend to be drafted and 
executed. These ‘hard’ contracts provide 
for the terms of use of the resultant 
intellectual property. They can issue a 
licence to use the resultant intellectual 
property and state the terms on which 
such a licence is provided. Hard 
contracts can also be used to provide an 
assignment or transfer of the intellectual 
property. In the fields of science and 
technology in particular, an assignment 
of a patent is the more common way of 
dealing with intellectual property where 
a ‘vertical integration’ takes place.4 That 
is, where a company that has created the 
relevant intellectual property is bought 

4   See Ronald J. Gilson et al., ‘Contracting for Innovation: 
Vertical Disintegration and Interfirm Collaboration’, 109 
Columbia Law Review, 2009, p. 435. 

by another company, so that the other 
company is assigned the intellectual 
property and becomes the new owner  
of said intellectual property, to the 
exclusion of the company that originally 
created it. Even where this process 
is avoided in favour of a licensing 
arrangement, the contracts used by 
the parties in non-traditional creative 
industries tend to articulate more 
precisely and in legalese, the parameters 
of the collaborative relationship. 

Ultimately, the legal structure and 
contract form that is appropriate for a 
particular collaborative relationship is 
dependent on the specific set of facts 
relating to that relationship in practice. 
In other words, this is where obtaining 
legal advice that takes into account 
the jurisdiction-specific laws and the 
circumstances of the relationship of the 
parties is essential. 

Legal Entity Structures

Collaborative relationships relating 
to the production of art tend to be 
structured as unincorporated entities 
in the eyes of the law. This is partly 
because of the predominant use of the 
‘soft’ contract in traditional creative 
fields. There are three key types of 
unincorporated entity through which 
the collaboration can be structured: 
the individual contractor or sole 
trader (engaged by another entity for 
a set purpose), the partnership and 
the unincorporated joint venture. 
The precise nature of these structures 
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varies from jurisdiction to jurisdiction. 
Ultimately, the downside to be aware of 
with any unincorporated legal structure 
is the accountability and exposure to 
legal risk of each individual or party to 
the enterprise. 

Whereas, a legally binding ‘hard’ 
contract is generally used to set up 
incorporated entities and enforce 
them under (what in most jurisdictions 
is referred to as) corporations law. 
Historically, incorporated entity 
structures – generally known as the 
‘corporation’ or ‘company’ structure 
– have rarely been utilised in the 
context of project-specific collaborative 
relationships, particularly those 
involving artists or otherwise taking place 
within the art industry. Nonetheless, 
there is one unusual option that is useful 
to explore in the context of the Legal 
Lab – the incorporated joint venture of 
project-based enterprise. 

The ‘project-based enterprise’5 (PBO), 
which was identified by Robert 
DeFillippi and Michael Arthur in the 
context of temporary projects in the 
film industry in the late 1990s, is a 
unique company structure. As Michael 
Hobday explains, for project-based 
organisations ‘the project is the primary 
business mechanism for coordinating 
and integrating all the main business 

5   Robert DeFillipi and Michael Arthur, ‘Paradox in Project-
Based Enterprise: the case of film-making’, Californian 
Management Review, 40, pp. 125–39.

functions of the firm’.6 After the specific 
project ends, then the PBO is dissolved. 
Like the unincorporated joint venture, 
this incorporated joint venture approach 
allows for a temporary arrangement 
where the input of each party can be 
varied, while sharing profits. In practice, 
where it differs from unincorporated 
structures is that a separate company is 
incorporated for the project term, and 
each party becomes a shareholder in that 
separate company. Exposure to legal risk 
of each individual to the enterprise is 
thus limited (although the legal duties 
imposed on company directors would 
apply, such as acting in good faith). 

Future Plans

Where artistic collaborations involve 
science and/or technology, a middle 
ground between the ‘soft’ and the ‘hard’ 
contract, and the unincorporated and 
incorporated structure is needed. A 
semi-integrated, design-led solution that 
implements legal structures and tools 
to advance the aims of each individual 
project is the Legal Lab’s proposed next 
step. This solution relies on building an 
effective and accessible prototype, but 
equally so, on the circulation and uptake 
of the solution within and beyond the 
Legal Lab’s networks.7

6   Michael Hobday, ‘The Project-Based Organisation: An ideal 
form for managing complex products and systems?’, Research 
Policy, vol. 29, 2000, p. 874. 

7   Is your work relevant to the Legal Lab? The Legal Lab 
has prepared a research questionnaire on legal issues in 
collaborations across art, science and technology and would 
appreciate your input. The survey can be accessed at this link: 
https://www.surveymonkey.de/r/GMDGJGT 
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Prochain Art Law Magazine / Next Art Law Magazine
juin 2020 / June 2020

Délai pour soumettre des contributions / Deadline to submit your contributions 
1er Avril / 1st April 2020 

Evénements / Upcoming Events

Rendez-vous de la FDA 
ALF's agenda

31 January 2020  artgenève, Geneva, Responsible Art Market, “Best practices of 
experts authenticating works of art”.



“Giving to Museums” 
Professeur Marc-André Renold, Professeur Luc Thévenoz, Bernard Fibicher & Tobia Bezzola 

“Philanthropic structures” 
Professeur Xavier Oberson & Me Arnaud Cywie
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FDA en photos / ALF in pictures 
Conférence “L’art de donner”
Maison des Fondations – 17 octobre 2019



Craig Davies, Anne Laure Bandle & Valentina Volchkova
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FDA en photos / ALF in pictures 
Evénement FDA x PAIAM à la galerie PACE Genève
10 octobre 2019
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