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de la fondation

par Anne Laure Bandle, Directrice

Cheres et chers Membres,

C’est un plaisir de vous envoyer
cette nouvelle édition du Art Law
Magazine qui fait suite a un début
d’année 2018 déja bien actif !

A commencer par deux
événements « exclusifs membres ».
Griace a l'aimable concours de
nos membres, nous avons pu vous
proposer une visite d’Art Paris Art
Fair, organisée par Mme Béatrice
Guesnet-Micheli, et une présentation
sur le marché de l'art numérique
effectuée par le Dr Nicolas Galley
de I'Université de Zurich. Si vous
souhaitez, vous aussi, contribuer 2
Porganisation d’un tel événement,
n’hésitez pas a vous manifester.

Plusrécemment,le 18avril dernier,
la troisiéme conférence de notre série
« Dart du contrat » portant sur la
photographie a permis de relever les
défis des photographes et d’apporter
un éclaircissement notamment sur la
révision en cours du droit d’auteur

The Foundation’s News

Dear Members,

It is a pleasure to send you this
new edition of Art Law Magazine
which follows an already well filled
2018!

Thanks to our members, we
were able to hold two “exclusive
member” events so far: a visit to
Art Paris Art Fair, organised by Mrs
Béatrice Guesnet-Micheli, and a
presentation on the digital art market
by Dr Nicolas Galley from the
University of Zurich. If you also wish
to contribute to the organization
of such an event, do not hesitate to
contact us.

More recently, on 18 April, the
third conference of our “The Art of
Contracts” series on photography
provided an opportunity to meet the
challenges faced by photographers
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relatif a la notion de photographie
protégée et les clauses contractuelles
a prévoir lors de lachat d’une
photographie.

En ce qui concerne le colloque
annuel de la FDA et du Centre du
droit de Il’art (CDA), nous vous
donnons d’ores et déja rendez-vous
le 9 novembre 2018. Le programme
portera sur les mouvements
transfrontaliers des ceuvres d’art,
y compris celles d’importance
nationale. Des experts suisses
et de différents pays européens
interviendront pour traiter les aspects
complexes de ce sujet, tels que les
restrictions a l'exportation et les
questions de TVA. Des informations
détaillées vous parviendront par un
prochain courrier.

Nous avons, en outre, le plaisir de
vous annoncer la parution de deux
ouvrages dans la série des Etudes en
droit de Part. Le volume 26 analyse
et critique le cadre juridique existant
pour la protection du patrimoine
culturel en temps de paix et en
temps de guerre. Il s’agit des actes
de la conférence du CDA organisée
sur ce sujet en juin 2016. Quant au
volume 27, il porte sur les risques et
périls dans Iattribution des ceuvres
d’art, aussi bien du point de vue de
I’histoire de P'art que du marché et
du droit. Ce volume recense les actes
de la conférence annuelle de la FDA
et du CDA de 2016. Pour plus de

The Foundation’s News

and to clarify, in particular, the
ongoing revision of copyright law
relating to the concept of protected
photographs and the contractual
clauses to be included when buying
photography.

As for this year’s annual conference
of the ALF and the Art-Law Centre
(CDA), we invite you to save the
date of 9 November 2018 in your
diaries. The conference will cover the
cross-border movement of works
of art, including those of national
importance. Experts from Switzerland
and various European countries will
address the complex aspects of this
subject, such as export restrictions and
VAT issues. We will send you more
information ahead of the conference.

We are also pleased to announce
the publication of two books in the
Studies in art law series. Volume 26
analyses and critiques the existing
legal framework for the protection
of cultural heritage in times of peace
and war. The book follows up on
the conference the CDA held on
this subject in June 2016. Volume 27
deals with the risks and dangers in
the attribution of works of art, from
the point of view of art history as well
as the market and the law. This book
is the result of the ALF and CDA
annual conference in 2016. For more
details on these publications, please
read our magazine.



détails sur ces publications, nous vous
prions de consulter les pages de notre
magazine.

Vous trouverez également dans
ce numéro, un article sur objet d’art
comme slreté mobiliere en droit
belge et les rapports qui font état de
deux récentes conférences de la FDA.
Celle intitulée « I’ceuvre d'art en
mouvement » de novembre 2017
a traité du transport, des services,
de Pimportation et de 'exportation
des ceuvres d’art ainsi que du port-
franc de Geneve. Il en ressort que
malgré un marché de I’art de plus
en plus globalisé, les restrictions a la
libre circulation d’ceuvres d’art sont
nombreuses et les lois internationales
en vue d’harmoniser le régime
juridique entre les différents pays
font souvent défaut.

La conférence de [Ilinitiative
Responsible Art Market (RAM),
qui a eu lieu durant le salon artgeneve
le 2 février 2018, figure dans un
second rapport. Elle a porté sur la
présentation des derniers travaux de
RAM (Art Due Diligence Toolkit), la
due diligence dans le marché de 'artet
les nouvelles technologies favorisant
la tragabilité des ceuvres d’art.

Ces deux derniers événements ont
connu un grand succeés compte tenu
du nombre de participants. Nous
vous rappelons que la documentation
y relative (présentations PowerPoint,
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You will also find in this issue an
article on artas collateral under Belgian
law and the reports on two recent
ALF conferences. The one entitled
“Artworks in Motion” of November
2017 dealt with the transport, services,
import and export of works of art
as well as the Geneva Freeport. It
shows that despite an increasingly
globalised art market, restrictions on
the free circulation of works of art are
numerous and little international law
exists which allows for a harmonized
framework across countries.

The Responsible Art Market
Initiative = (RAM)  conference,
which took place during the art fair
artgeneve on 2 February 2018, is
featured in a second report. It focused
on the presentation of the latest work
of RAM (Art Due Diligence Toolkit),
due diligence in the art market and
new technologies promoting the
traceability of works of art.

These last two events were a
great success given the number of
participants. We remind you that the
related documentation (PowerPoint
presentations, Art Due Diligence
Toolkit, etc.) is available on the ALF
and RAM websites.

As usual, we invite you to submit
any topic you would like us to focus
on in a future conference as well as
any contribution to future issues of
Art Law Magazine.
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Art Due Diligence Toolkit, etc.) est
disponible sur les sites de la FDA et
de RAM.

Comme 2 I'accoutumée, nous vous
invitons a nous soumettre tout sujet
que vous souhaiteriez voir traité par la
FDA lors d’un prochain colloque ainsi
que toute contribution aux prochaines
parutions du Art Law Magazine.

Je tiens a vous remercier vivement
de votre soutien a la FDA et de votre
intérét pour nos activités et vous
souhaite une trés agréable lecture.

I thank you very much for your
support to the ALF and your interest
in our activities and wish you a
pleasant reading.
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Lobjet d’art comme siireté mobiliére en droit belge

Par Leo Peeters et Andrine Like™

1. Introduction

Lart est un produit de placement
hautement popularisé  depuis de
nombreuses années. Si I'investissement
peut s’avérer particulierement rentable,
liquidités se trouve,
cependant, souvent freiné par des délais
de transactions contraignants auxquels
s’ajoutent des cotits considérables. En
vue de faciliter 'acces aux liquidités a
court terme des détenteurs d’objets
d’art, de nombreuses institutions
offrent désormais un service de prét sur
ceuvres. Ce mécanisme, plus ou moins
calqué sur le traditionnel prét sur gage,
consiste en 'octroi d’un prét — avec des
taux d’intéréts avantageux — sur la base

Paccés aux

* Avocats au barreau de Bruxelles, leo.peeters@peeters-law.be,
andrine.like@peeters-law.be.

6

de la valeur de I’objet mis en gage pour
une période prédéterminée, période 2
issue de laquelle 'emprunteur remet
les sommes empruntées au préteur'.
Ce type de prét spécialisé offre la
possibilité aux acteurs du marché de
I'art de monétiser leurs collections en
vue, notamment, de lever des fonds
pour de nouveaux investissements, de
refinancer d’autres préts ou encore
d’acquérir  de
Parmi les célebres bénéficiaires de ce
modele, figurent les artistes Christo
et Jeanne-Claude, lesquels, en vue de
financer leurs projets d’art d’envergure,
garantissaient leurs crédits avec la
vaste collection de Christo?. Le prét
sur ceuvres pourrait bien gagner en
popularité en Belgique. En effet, le
législateur belge a récemment réformé
le systeme des stiretés réelles mobilieres
en profondeur en introduisant, 2
I'instar d’autres pays voisins, un gage
sans dépossession sur choses mobiliéres
opposable aux tiers par enregistrement
dans un nouveau registre national des
gages. La réforme avait, entre autres,
pour objectif le développement d’un

nouvelles  ceuvres.

1 A.DANESE, « Succes garanti : 4 propos du prét sur ceuvres »,
disponible sur https://fr.artmediaagency.com, 24 avril 2017.

2 X, «Jeffrey Deitch le réaliste du marché de I’art », disponible
sur https://www.art-viewing.com/blog/enquete-jeffrey-deitch-le-
realiste-du-marche-de-lart, consulté le 21 février 2018.



systtme de crédit plus efficace et
I’émergence de nouvelles formes de
financement’. Dans ce contexte, la loi
nouvelle pourrait contribuer a stimuler
le marché belge des services d’art
financing et accroitre la compétitivité
de la Belgique sur le marché financier
international de art. Dans les lignes qui
suivent, nous attirerons attention du
lecteur sur les aménagements introduits
par le législateur a 'institution du gage.

2. Le gage : un contrat consensuel
avec ou sans dépossession

Par la loi du 11 juillet 2013 sur
les stiretés réelles mobilierest (ci-
apres Loi sur le gage), révisée les 26
novembre 2014 et 25 décembre 2016,
le législateur belge a modifié les regles
du Code civil relatives au gage en
consacrant la possibilité de constituer
un gage sans dépossession sur choses
mobiliéres, tout en maintenant le gage
avec dépossession. A cette occasion, il a
été mis un terme 2 la distinction entre
le gage civil et le gage commercial.
En outre, les dispositions particuliéres
relatives au gage sur fonds de commerce
ont été abrogées afin de le subordonner
au régime de droit commun. En droit
belge, le gage était traditionnellement
défini comme un contrat réel formé par
la remise de la chose entre les mains

3 Exposé des motifs, Doc. Parl., Chambre, 2012-2013, n°5-
2463(2464)/001, p. 6.

4 Loi du 11 juillet 2013 modifiant le Code Civil en ce qui
concerne les stiretés réelles mobilieres et abrogeant diverses
dispositions en cette matiere, M.B., 13 juillet 2013.
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du créancier (ou du tiers convenu)’. La
mise en possession du créancier était
une condition d’existence du contrat
de gage. En d’autres termes, tant que
la remise de la chose entre les mains
du créancier n’était pas réalisée, le
contrat n’était pas formé et le gage
n’existait pas méme entre les parties.
La dépossession ne constitue, en
vertu de la loi nouvelle, plus qu’une
forme alternative d’opposabilité de la
stireté aux tiers, et non d’existence, de
sorte que le gage devient, en regle, un
contrat consensuel®. A cet égard, il est
intéressant d’observer que le législateur
ait congu sous l'ancien régime, en
dehors du gage classique, un gage sans
dépossession avant la lettre, portant
sur le fonds de commerce lequel
demeurait 2 la disposition du débiteur
lui permettant ainsi de poursuivre
normalement son exploitation. Ce
mécanisme répondait assurément aux
besoins des commercants, auxquels
peuvent étre assimilés les musées et les
galeries, par exemple, qui bien souvent
ne possedent d’autres actifs 2 affecter 2
la garantie d’un prét ou d’une ouverture
de crédit que Paffaire qu’ils exploitent’.
Dans son ancienne mouture, le gage sur
fonds de commerce avait néanmoins
pour particularité qu’il ne pouvait
d’un
établissement de crédit ou de certains

étre constitué qu'en faveur

5 ET'KINT, Siretés et principes généraux du droit de poursuite des
créanciers, Bruxelles, 4e éd., Larcier, 2004, p. 134, no 244.

6 La convention portant sur un gage de registre est prouvée par
un écrit, a Pinverse de la convention de gage avec dépossession qui

peut étre prouvé par toutes voies de droit.

7  ETKINT, op. cit., p. 170, no 322.
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établissements financiers agréés®. Le
gage sur fonds de commerce consenti
au profit d’'une autre personne qu'un
créancier Dorénavant,
peut se faire consentir un gage tout
titulaire d’une créance de somme sans
restriction quant a sa qualité, ce qui

était nul.

ouvre la voie aux nouveaux fournisseurs
de prét tels que les banques privées,
mais également les préteurs privés et
les maisons de ventes aux enchéres.

3. Les droits et obligations du

constituant et du créancier gagiste
Les parties choisissent-elles de
garantir leur engagement par un gage
avec dépossession, c’est-a-dire par
la mise en possession matérielle du
créancier (ou du tiers convenu), le
propriétaire de la chose conservera
sa qualité de propriétaire jusqu'a, le
cas échéant, la réalisation de celle-ci’.
La chose entre les mains du créancier
ne constitue qu'un dépoét. Des lors,
le créancier gagiste ne peut en faire
usage, sauf si et dans la mesure ou cela
est nécessaire a sa conservation'®. Le
créancier s’oblige ainsi 4 prendre soin
des biens mis en gage de sorte qu’il
sera tenu responsable de leur perte ou
de leur endommagement du fait de sa
négligence!!. Par ailleurs, le constituant
gardera 2 lesprit qu’en dehors de

8 ET'KINT, ibidem, p. 171, n0 324.
9 Art.41
10 Art.42

11 Art.43

manquements graves du créancier
gagiste (ou du tiers convenu) - lesquels
nous invitons les parties a les définir
contractuellement -
n’est pas fondé a réclamer la restitution
de la chose gagée tant qu’il ne s’est
pas acquitté de sa dette pour sireté
de laquelle le gage a été donné'.
Particuliérement en ce qui concerne
les objets d’art, les frais de transport,
d’assurances, d’entretien et de
maintenance — lesquels lorsqu’exposés
par le créancier doivent lui étre
remboursés'® — sont autant de raisons
de négocier un gage sans dépossession.
La loi prévoit que le constituant a le
droit de faire un usage raisonnable des
biens donnés en gage', et que, sauf
convention contraire, le constituant du
gage conserve son droit de disposition
s’il sexerce dans le cours normal de
ses affaires’. Il en est particuliérement
ainsi lorsque le gage porte sur un fonds
de commerce. Le constituant ne peut
donc amoindrir délibérément la valeur
du fonds, par exemple en procédant a
des ventes a vil prix'®. Le constituant
ne doit cependant pas garantir le
maintien de la valeur globale du fonds.
Cette valeur dépend des aléas de la vie
économique et peut donc fluctuer sans
que soit engagée sa responsabilité. A
I'inverse, si le gage porte sur un bien

le constituant

12 Art. 45
13 Art. 43
14 Art. 17
15 Art.21

16 ETKINT, op. cit., p. 176, no 336.



déterminé et spécifique — une seule
ceuvre —son aliénation anéantit la siireté
du créancier’. Le constituant a donc le
devoir de veiller en ‘bon constituant’-
par référence au bon pere de famille -
sur les bien grevés et pour s’assurer du
respect de cette obligation, le créancier
gagiste a le droit d’inspecter les biens a
tout moment'®.

4.Lobjet du contrat de gage : tout
bien mobilier ou ensemble de
biens mobiliers actuels ou futurs

En principe, tout bien mobilier,
méme futur, peut faire 1'objet d'un droit
de gage opposable par enregistrement
ou dépossession, a la condition que le
bien soit cessible’”. Outre le fonds de
commerce, un gage peut désormais
étre consenti sur un ensemble de biens
corporels ou incorporels mobiliers,
ce qui constitue une nouveauté
particuliérement  intéressante  pour
les collectionneurs non-commergants
ou toute autre personne ne pouvant
se prévaloir de la notion de fonds de
commerce. Le droit belge ne définit et
n’organise pas le fonds de commerce en
tant que tel. Selon 'opinion dominante,
le fonds de commerce peut se définir
comme un ensemble de biens corporels
et incorporels unis par une destination
commune : le maintien de la clientéle,
dans I'optique d’une exploitation utile

17 J. CAEYMAEX, T. CAVENAILE, Manuel des siiretés mobi-
liéres, Bruxelles, Larcier, 2016, p.139, no 155.

18 Art.43,§5

19 Art.7
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d’'un commerce déterminé. Si I'on
concéde aisément qu’une galerie ou
un musée, dans une moindre mesure,
puisse faire ’objet d’un gage sur fonds
de commerce, il en est autrement
d’un particulier qui posséde une
collection d’objets d’art. Le particulier
dispose désormais de la possibilité de
mettre en gage sa collecdon d’objets
de valeur, que celle-ci constitue une
universalité 1égale ou de fait. Cet
ensemble doit étre déterminé mais non
individualisé, ce qui a pour avantage
de faire référence a des installations,
propres a l'art contemporain, par
exemple. La dépossession nécessitant
une individualisation des biens grevés,
I'universalité de biens ne peut faire
I'objet que d'un gage de registre. Une
question soulevée par les praticiens
est celle de savoir si 'universalité peut
comprendre des biens immeubles®.
D’aucuns s’accordent a dire que
I'universalité
une chose mobiliere supplante les
éléments qui la composent (ou la

considérée comme

composeront) et que lincorporation
de bien immeubles ne la prive pas de
sa nature mobiliere?'. Aux termes de la
Loi sur le gage, un droit de gage peut
d’ores et déja étre consenti sur un bien
meuble par nature devenu immeuble
par destinaton? ; il est également
prévu que I'immobilisation des biens

20 R.STEENNOT, «Algemene regeling van het pand>» in J.
Baeck en M. Kruithof (eds.), Her nieuwe zekerbeidsrecht, Antwerpen,
Intersentia, 2014, p. 43, no. 26.

21 R.STEENNOT, ibidem, p. 43, no. 26.

22 Art.7,1
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grevés n’affecte pas le droit de gage
du créancier?. Enfin, les biens futurs
- corporels et incorporels - peuvent
également étre mis en gage?*. Sontvisées
non seulement toutes choses devant
étre créées, mais également celles qui
appartiennent a un tiers au moment de
la conclusion de la convention de gage.
La loi regle également le sort des biens
destinés a étre transformés®.

5. Le constituant-consommateur

Le législateur accorde une attention
particuliére au constituant qui peut
étre qualifié de consommateur. A titre
d’exemple, la Loi sur le gage stipule que
si le constituant est un consommateur,
la validité de la convention de gage
requerra un écrit contenant la
désignation précise des biens grevés
du gage®®, de la valeur de ces biens,
des créances garanties et du montant
maximum 2a concurrence duquel les
créances sont garanties. En outre, il
est précisé que si le constituant du
gage est un consommateur, la valeur
des biens gagés ne peut excéder deux
fois le montant garanti”’. D’autres
dispositions visent a consacrer une
protection spéciale du consommateur,
cependant la Loi sur le gage, ne définit
pas la notion de consommateur. Elle se

23 Art. 19
24 Art.8

25 Art. 18
26 Art.4,2-3

27 Art.7,4

réfere au Code de droit économique
belge qui définit le consommateur
comme personne
agissant a des fins qui n'entrent pas dans
le cadre de son activité commerciale,
industrielle, artisanale ou libérale®.
Concrétement, il doit étre vérifié a
quelles fins une personne physique
agit®. Est-ce principalement 2 des fins
privées, alors cette personne peut étre
considérée comme un consommateur.
Si cela est principalement a des fins
professionnelles, elle ne peut pas étre
qualifiée en tant que consommateur. 11
convient, en outre, de vérifier siles biens
acquis et donnés en gage sont destinés
a des fins privées ou professionnelles.
Lorsque la chose est principalement

toute physique

destinée a l'exercice de ['activité
professionnelle, le constituant n'a pas
le statut de consommateur et vice et
versa. Il convient d’observer que les
dispositions protégeant le constituant-
consommateur ne se limitent pas aux
accords conclus avec des entreprises
ou entités agissant dans le cadre de leur
activité professionnelle. Concrétement,
les regles qui protégent le constituant-
consommateur doivent également étre
respectées lorsque la mise en gage est
consentie au profit d'un créancier qui
n'agit pas dans le cadre de son activité

professionnelle®.

28 Art. 1.1, 2°, du livre Ier du Code de droit économique, M.B.,
28 février 2013.

29 R.STEENNOT, “De Bescherming Van De Consument
Bij Pandovereenkomsten.” in Roerende zekerbeden na de Pandwet,

Antwerpen, Intersentia, 2017, p. 129, no 7.

30 R.STEENNOT, ibidem, p. 132,n0 11.



6. Le droit de suite
et la subrogation réelle

Le droit de gage est assorti d'un
droit de suite, ce qui signifie que le
droit de gage suit les biens grevés, en
quelques mains qu’ils passent’’. En
cas de cession, le tiers acquéreur est
assimilé au constituant originaire du
gage. Ce principe souffre exceptions
dans plusieurs situations décrites par la
loi*2. Les ceuvres d’art en tant qu’objets
de valeur sont exposés a des risques de
toute nature. La Loi sur le gage prévoit
un mécanisme de subrogation réelle®.
Il en résulte que le gage s'étend a toutes
les créances qui se substituent aux biens
grevés, parmi lesquels les créances
résultant de la cession de ceux-ci ainsi
que celles indemnisant une perte,
détérioration ou diminution de valeur
du bien grevé.

7. Lopposabilité du gage de registre

Une innovation importante de la
Loi sur le gage est l'introduction du
registre national des gages entré en
vigueur le ler janvier 2018 : désormais,
chaque créancier gagiste sera tenu
de sécuriser, de maniére autonome,
son gage par simple enregistrement
afin qu'il soit opposable aux ders.
Comme exposé ci-dessus, le registre
a pour objectif lopposabilité aux

31 Art.24,1
32 Art.24,2

33 Art.9
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tiers du gage sans dépossession. Il
s'agit plus précisément d'un registre
public informatisé organisé au niveau
national destiné a l'enregistrement
et a la consultation des gages contre
redevance, dont [lutilisation est
réglementée par un arrété royal
du 14 septembre 2017%%. Bien que
cela ait fait l'objet d’importantes
discussions, il a finalement été décidé
de rendre le registre accessible
Lenregistrement  des
données est toutefois réservé au seul
créancier gagiste, son représentant
ou un mandataire de celui-ci ou du
représentant. En outre, le constituant
du gage peut, au vu de lhistorique
des consultations, vérifier qui sont
les personnes qui ont consulté leurs
données pendant les
L'acces au registre n'étant
possible qu'au moyen d'une carte
d'identité et de son code, les créanciers
gagistes étrangers devront faire appel
a un mandataire belge pour ce faire.
I est précisé que le rang du gage est
déterminé par l'ordre chronologique
de son enregistrement’’. En cas de
concours entre créanciers titulaires
d’'un gage de registre et un gage par
dépossession, la Loi sur le gage stipule
que leur ordre de rang est déterminé

A tous®.

six derniers
mois®e.

34 Arrété royal du 14 septembre 2017 portant exécution des
articles du titre XVII du livre IIT du Code civil, concernant 1'utili-
sation du Registre national des Gages, M.B., 26 septembre 2017.

35 A.ROELS, A. VAN HOE, “ Nieuwe Pandwet maakt regis-
terpand mogelijk voor alle roerende goederen”, Balans, 798, p. 6.

36 Art. 11, A.R. 14 septembre 2017

37 Art. 15,5

11
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selon la date de lenregistrement ou
de la prise de possession®®. Si la date
de I'enregistrement est aisée a établir,
il n’en est pas nécessairement de méme
de la date de prise de possession, ce qui
doit inciter le créancier a se ménager
cette preuve. Lenregistrement s'éteint
apres 10 ans, mais est renouvelable pour
des périodes successives de 10 ans®.

8. La réalisation du gage

Lorsque la créance est devenue
exigible, n’est pas
le créancier gagiste peut réclamer
paiement au débiteur de la créance
mise en gage. La mise en ceuvre de
ce droit de recouvrement differe
selon la qualité du constituant du
gage. Si le constituant du gage est un
consommateur le créancier gagiste ne
peut, a défaut de paiement, disposer
du gage ; sauf a lui a faire ordonner en
justice que ce gage lui demeurera en
paiement et jusqu'a due concurrence,
d'apres une estimation faite par experts,
ou qu'il sera vendu aux enchéres ou de
gré a gré. Le créancier gagiste n'a pas
le droit de se porter acheteur en cas
de vente de gré a gré¥. Toute clause
qui autoriserait le créancier gagiste a
s'approprier le gage ou 2 en disposer
sans les formalités ci-dessus, est nulle.
Si le constituant du gage n'est pas un
consommateur le créancier gagiste

mais honorée,

38 Art.57,2
39 Art.35

40 Art.46

peut, a défaut de paiement, exercer
son gage en vendant ou louant tout
ou partie des biens grevés du gage afin
d'apurer la créance garantie?. Apres
défaillance du débiteur, le créancier
gagiste a droit a la possession du bien
grevé du gage. Si le constituant du gage
ou toute personne en possession du
bien grevé s'y opposent, le créancier
gagiste doit saisir le juge. La réalisation
doit étre effectuée de bonne foi et d'une
maniére économiquement justifiée. Le
créancier gagiste ne peut restreindre ni
exclure sa responsabilité a cet égard. La
charge de la preuve d'un manquement
du créancier gagiste repose sur le
constituant du gage.

Laloiindique que les parties peuvent
convenir du mode de réalisation
au moment de la conclusion de la
convention de gage ou ultérieurement.
La réalisation d’objets d’art nécessite
des  connaissances  particuliéres.
C’est pourquoi les parties pourraient
convenir de désigner un expert de
leur choix afin d’estimer I'ceuvre avant
réalisation ou encore de désigner une
maison d’enchéres qui procedera a la
vente des biens grevés.

Conclusion

Jusqu’a lentrée en vigueur de la
nouvelle loi sur les stiretés réelles
mobilieres, le contrat de gage sur
choses mobiliéres ne se formait que par
la seule mise en possession du créancier
gagiste du bien gagé, ce qui avait pour

41 Art. 47



désavantage de limiter les possibilités
et formes de garantie auxquelles
pouvaient faire appel les propriétaires
d’objets d’art. Le droit belge leur offre
désormais la possibilit¢ de garantir
leur créance tout en maintenant la
possession de leurs objets — des plus
fragiles aux plus encombrants — que le
maintien soit motivé par des raisons
esthétiques ou économiques. En
méme temps, ce nouveau systeme
profitera également aux créanciers de
collectionneurs d’art cherchant a se
prémunir contre I'insolvabilité de leurs
débiteurs qui pourront dorénavant
inscrire toute ou partie d’une collection
dans le registre des gages pour se voir
constituer une shreté réelle sur ces
biens sans recourir a2 des montages
de mise en possession artificiels.

Issue #07
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Conference report: Artworks in movement / Transport, Services,
Import, Export, Free ports, Geneva, 22 November 2017

By Charles K. Larson*

Endlessly moved, removed, sold,
resold, borrowed, stored, restored, flipped,
artworks are in continuous motion. Each
time, legal questions must be addressed.
In our overwhelmingly globalised world
of cultural exchanges, works of art
are continuously moved from private
collections to museums, warehouses to
luxury yachts or auction houses to living
rooms.

Hence, in order to address the key
issues of artworks in movement, the
Art Law Foundation and the Art-Law
Centre in collaboration with the Geneva
Association of Business Law (AGDA)
have decided to bring together a panel of
experts, lawyers, professors and business

* Legal Intern at Rhéne Trust and Fiduciary Services SA,
charleskeithlarson@gmail.com.
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leaders to provide the audience with a
comprehensive understanding of the
legal consequences of the movement of
artworks.

The Conference opened with the
anticipated words of Bénédict Foéx, Dean
of the Faculty of Law of the University
of Geneva. Two works of art were in the
minds of everyone, the Salvator Mundi
and its still unknown whereabouts at the
time of the conference, and the Antalia
sarcophagus, discovered in the Geneva
free port, which was recently repatriated
to Turkey.

First part: Transport & storing

The first part of the conference
focused on the transport and storing
of works of art. It successfully provided
an in-depth introduction for the rest
of the discussion with a practical and a
theoretical presentation.

The first speaker, Isabelle Harsch,
General director of Henri Harsch HH
SA, provided informed insights into the
practical aspects of the transport of works
of art. As director of a leading company
in this business, her expertise was
greatly appreciated. She concluded her
presentation with a movie on the transport
of the famous Antalia sarcophagus in
Geneva.



Sylvain Marchand, Professor at the
University of Geneva, presented with
great verve the contractual aspects of the
transport of works of art. The transport
of such objects often involving the
crossing of international boarders, his
presentation underlines the intertwining
of wvarious international conventions.
Professor Marchand pleaded for a
multimodal convention which would
create greater legal security. Furthermore,
the presentation demonstrated how the
current conventions offer few convincing
solutions. Indeed, having been drafted
for all types of goods, such conventions
often cap the transporters’ responsibility
to amounts based on the weight of the
transported goods. However, the weight
of a piece of art has barely any link with its
value, except for works such as Maurizio
Cattelans Guggenheim Golden Loo
which made headlines recently’.

Marc-André  Renold, Lawyer in
Geneva, Professor and Director of the
Art-Law Centre of the University of
Geneva discussed the central elements of
storing art and the required due diligence
by a forwarding agent. With regard to
storage contracts, the question hardly
finds any legal standing within the Swiss
Code of Obligations (CO). Most answers
are drawn from legal scholars and case law
which institute an innominate contract
founded on warehousing business.? As for

1 Jonathan Jones, “The Guggenheim's monstrous golden toilet
sums up the obscene art world”, The Guardian, 20 April 2016;
Andrew Buncombe, “Trump asks to borrow Van Gogh painting
for White House from Guggenheim - they offer a used gold
toilet instead”, The Independent, 25 January 2018.

2 Art. 482 Swiss Code of Obligations, RS. 220
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the question of required due diligence,
the central component is to be found in
the cardinal articles of Swiss contract
law, namely art. 398 CO which sets
the threshold at a “diligent and faithful

performance”.
Second part: Insurance

Insurance is a concern without which
a conference on the transport of art works
would barely make any sense. Mirroring
the first part, the conference’s second part
on insurance was also presented from both
a practical and a theoretical perspective.

Opened by Lucile Bonaz, Lawyer in
Geneva, she began to address the concern
of insurance by presenting the central
articles of the Federal law on insurance
contracts (LCA) while underlining how
essential the wording of a contract is.
Furthermore, she emphasized the limits of
the protection insurance can offer. Indeed,
the insurance taker bears an obligation of
due diligence. A case went to the Swiss
Federal Court,’ in which an insuree with a
truck filled with insured artworks stopped
at a casino late at night and was robbed
while playing at the casino. The Court
held that his behaviour constituted serious
misconduct and awarded only 30% of the
total loss in damages.

Anne-Claire Bisch-Saffioti, General
Director and Founder of Artssurance,
presented the practical side of insurance.
She discussed her work as an insurance
broker and highlighted how risk changes

over time. As an example, she explained

3 Decision 5C.247/1997 of 4 December 1997
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how twenty years ago no one would
take insurance specifically for a terrorist
attack for works travelling within Europe
or the USA, and how in the wake of
different recent events it has now become
a common component of insurance
coverage.

Third part: Free ports, import,
export, border control & sanctions

The final part of the conference
focused on the free ports and the crossing
of internadonal borders by works of art.
It was introduced by Francois Bellanger,
Lawyer, President of AGDA and Professor
at the University of Geneva.

In his keynote speech, David Hiler,
President of the Board of the Geneva
Free Ports & Warehouses Ltd presented
to the public for the first dme the Free
Ports’ new governance on the control of
the provenance of antiques. He first went
through a short history of the Free Ports,
illustratinghowatthe beginningitwasused
like any other warehouse to stock goods
ranging from furniture to pencils and has
evolved over the years to concentrate on
the safekeeping of artworks. Furthermore,
the speaker discussed how Geneva is no
longer alone in the business. The number
of free ports in the world has increased
to about 150 and new ones have been
recently opened.* Since the introduction
of the new customs law in 2007 the
Geneva facility is on Swiss territory and
it is subject to specific legislation with

4 Georgina Adam, Dark side of the boom, The Excesses of the
Art Market in the 21st Century, Lund Humphries, London 2017.
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regard to control and taxes. In 2014, the
Swiss Federal Audit Office (SFAO) — the
supreme financial supervisory body of the
Swiss Confederation — published a report
recommending examining more closely
the political and economic stakes of free
ports and customs warehouses. On this
basis, the Swiss government modified its
customs ordinance with effect from 1st
January 2016. It led to four changes:

* The name and address of the owner
of the goods must be mentioned in
the inventory, which was not the case
before.

* The list of sensitive goods is extended
to include alcohol, tobacco, etc. and
passenger vehicles.

* For goods coming from Switzerland,
the flexible approach with regard to
tdme limits has been brought to an
end.

* The inventory must be provided in
electronic form to facilitate the work
of customs control.

The
adopted a new strategy that goes beyond
the requirements of the law. If the tenant
is a company, the Free Ports systematically
ask who the tenant’s beneficial owner is,
and if applicable, who the sub-letter and
its beneficial owner are. Nonetheless,
the business is not as strictly regulated
in Switzerland as it is in Luxembourg or
Singapore, where free ports are regarded
as financial intermediaries.

The specific antiques
procedure implemented by the Geneva
Free Ports as part of its new strategy was

Free Ports in Geneva have

control



presented by Philippe Fleury, Partmer
and Head of Forensic Suisse, KPMG, as
well as Marc Kilcher, Senior Manager of
Forensic Suisse, KPMG. The speakers
presented the new control procedure
for the arrival of antiques at the Free
Ports. The control procedure on the
provenance of antiques is mainly based
on the information provided to KPMG
by the clients of the Free Ports and is
grounded on a risk-based approach. It was
also emphasised that this new procedure
applies solely to objects entering the
facility as of 2016.

In a speech full of interesting
anecdotes and insights Luc Gauchez,
Regional Logistics Director (France,
Switzerland, Italy) at Christie’s, presented
the complicated question of the
international transport of fauna or flora
materials. He sometimes visits specialists
such as taxidermists in order to determine
the species of an animal fur or the type of
a mineral or a wood. In an increasingly
connected world, it was interesting to
realize how conversely the free movements
of some objects are restricted. Each
European jurisdiction retains competence
over the matter, and often limits what can
and more importantly what cannot be
exported. For example, the export out of
France of a Leonardo drawing recently
rediscovered and confirmed as genuine
was halted by French customs. The
French government has 15 months to
acquire 15 million Euros to purchase the
drawing. During this period the drawing is
prohibited from leaving French territory.*

5 Valérie Sasportas, « Dessin retrouvé de Léonard de Vinci: ‘Le
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Last but not least, Jérdbme Coquoz,
Director of the Geneva Customs Office,
addressed the question of customs and
sanctions. He stressed that the Free Ports
are the worst place to hide goods from
the tax authority or from cultural goods
protection authorides. The multiple
controls when entering, being stored and
leaving the facility make it hardly a suitable
option for anyone who wishes to evade
the law. A theme which was somewhat
overlooked in the presentation is the ever
more important question of taxes. Mr.
Coquoz stressed how the application of
different tax laws is central to his practice.
The discussion finished how it started —
with the Antalia sarcophagus. Mr. Coquoz
explained in details how it was found in
the Free Ports by the customs authorities
which reported it to the prosecutor’s
office. Finally, the customs authorities
did not establish any violation of customs
law or VAT law. Instead, the case was left
with the prosecutors’ office which issued
a restitution order based on the Cultural
Property ‘Transfer Act. The courts
rejected the former owner’s opposition
to the order, and its appeal to the Federal
Court was ultimately withdrawn.

"The conference concluded with lively
questions fostering the discussion even
further. It once more demonstrated the
ability of the Art Law Foundation and the
Art-Law Centre to organize stimulating
and pertinent conferences, assembling an
outstanding panel of experts and leaders
within each field.

Louvre doit I'acquérir I’ », Le Figaro, 15 December 2016.
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Conference Report: Building an Art Market 2.0

By Christel Seurat fobnsson™

With today’s art market coming
under increasing pressure to adapt to
new challenges, the Responsible Art
Market Initiative (RAM) continues to
foster the dialogue on responsible art
market practices.

For its second edition, RAM is
launching its “Art Due Diligence
Toolkit”, which gives the opportunity
to address the importance of due
diligence in any art transaction. This is
also the occasion to discuss the place of
technology in art transactions. These
topics raise many questions: what
opportunities and what threats do due

*Art consultant and lawyer, christel. k. johnsson@gmail.com
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diligence and technology present for
art professionals and collectors?

The opening
remarks were made by Pierre Gabus,
Lawyer and President of the Art Law
Foundation, Geneva. His introduction
was followed by the presentation of the
Art Transaction Due Diligence Toolkit.

welcome  and

Part I: RAM’s Art Transaction
Due Diligence Toolkit and other
updates

The “Art Transaction Due Diligence
Toolkit” is RAM’s latest project. With
this toolkit, RAM aims to explore how a
“risk-based” approach to due diligence
can help art businesses and collectors
to channel their resources and manage
their risks.

The toolkit was presented by
Sandrine Giroud, Lawyer and Board
Member of the Art Law Foundation,
Geneva and Mathilde Heaton, Lawyer
and Consultant, Art Law Advisory and
Art-Law Centre, University of Geneva.

As they explained, due diligence
forms an part of art
transactions. Investigating and
obtaining as much information as
possible about the parties to the
proposed transaction, the artwork and
the transaction itself is the best way to

essential



protect art businesses and collectors.
It also helps art businesses to manage
their reputational and financial risks
and reduce potential legal problems.

The toolkit is divided into three
checklists:

*  Client Due Diligence — focuses on the
importance to identify whoever is a
counterparty in an art transaction,
the role of this person in the
transaction, whether this person has
direct authority to act and so on.

* Artwork Due Diligence — addresses
the following issues: identification
of the artwork, trade restrictions,
ownership, provenance and
exhibition history (are there any
unexplained gaps?), authenticity
(is it a fake or a forgery?) and
condition of the artwork (is there
any unexplained restoration?).

* Transaction Due Diligence — centres
on the question of the purpose of the
transaction: its overall context, the
necessity to consider the source of
funds for the transaction (red flag on
cash transactions) and to verify the
transaction is properly documented

Issue #07

(taking notes on everything that
seems to be relevant).

The aim of these checklists is to
serve as an of the
various checks which may be considered
when conducting art transaction due
diligence. These are a compilation of
best practices and are not exhaustive.
The toolkit is not meant as a standard
to be applied to all transactions, as for
each case, it is essential to assess the
required level of due diligence. The
toolkit also clarifies red flag situations
by giving concrete examples.

The speakers further stressed that
when collecting and holding personal
data during the due diligence process,
data protection obligations may apply.
Gathering and holding such information
entails certain responsibilities since it
concerns personal information relating
to individuals.

RAM launched a public consultation
on the toolkit in November and since
then has received a lot of comments
and feedback. Most importantly, the
respondents commented that it is
valuable tool and that they will use it.

“aide-memoire”

1
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Part II: Inside art transaction due
diligence. Demystifying the myth

This presentation was followed by
a panel discussion chaired by Dr. Anne
Laure Bandle, Lawyer and Director
of the Art Law Foundation, Geneva.
The panel of experts was asked to
examine the importance and challenges
of art transaction due diligence from
different professional perspectives. The
panellists were:

e Emilie @ Mermillod, Director,
Seydoux & Associés Fine Art SA

* Johannes Nathan, Director, Nathan
Fine Art & Board Member, Swiss
Art Trading Association

e Heidi Amrein, Chief curator, Swiss
National Museum

* 'Thomas Belohlavek, Director, AXA
ART

* Freya Stewart, CEO, Art Lending
and General Counsel, The Fine Art
Group

Emilie Mermillod explained her
position as a Swiss art dealer registered
as a financial intermediary since 2013.
She reminded the audience that the sale
of an artwork cannot be summarised
by the issue of an invoice. Invoices are
just an annex to the sale contract or
used for import/export and transport
purposes. She explained the three types
of contractual relationships she can
have in an art transaction:

¢ the seller invoices the firm directly: the
firm is buying and reselling the artwork
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* the art dealer is acting as an
intermediary: a  consignment
agreement is signed between the
seller and the firm in which they
represent the seller

* the seller and the buyer are directly
bound by a sale contract between
each other: the firm receives an
introductory commission from one
of the parties.

Inits role as an intermediary, Seydoux
& Associés Fine Art SA became a member
of a self-regulatory organisation (such as
ARITF or AOR-GQ) as it is a requirement
under Swiss law. The consequence of this
affiliation is an annual audit. Every year,
an external auditor checks the files, on a
confidential manner, and makes sure that
the company has identified the beneficial
owners in all transactons. They apply
the KYC rules and they have to decline
any relationship if they do not obtain
the necessary documentation. They
follow their own checklist with regard
to the artwork (research on provenance,
verification of the price, authentication,
insurance, condition report, passport/
export license if needed...). In short,
transparency is essential in the art market
and due diligence checks are a protection.
Therefore, the RAM initiative is a good
opportunity to share best practices.

Johannes Nathan began with the
common knowledge that the art market
has raised a lot of suspicions. It involves
immaterial goods and turning these
immaterial goods into something very
material such as cash, is something
difficult for the general public to follow



and to understand. Contrary to that
general perception, he explained that
the art market operates with very public
auctions, and big venues such as art fairs.
High value goods are also very traceable,
often referred to in literature, so
ownership is generally well documented.
Because of their traceability these objects
are ill-suited for money-laundering. He
welcomes the RAM initiative because
it explores the conditions and the
context in which art market players act.
He stressed out that representatives
of auctons houses and galleries need
to deal in a transparent, diligent and
confidential manner. He also warned
that there are several large platforms
that are completely unregulated and
outside of the RAM initiative such as
eBay where transactions are taking place
on a daily basis (including for instance,
the sale of looted art from archaeological
sites). It is necessary to reach out to these
platforms also.

Mr Nathan further described
the process of vetting in art fairs. At
TEFAF in Maastricht, comities vet
for authenticity by going from stand
to stand and making sure that the
description of the work is accurate.
He also gave the example of the new
guidelines established by ArtBasel or
the guidelines provided by associations
such as the Swiss Art Trade Association,
which in his view, need to be updated.

Heidi Amrein, presented
the viewpoint of the Swiss National
Museum, emphasized the
question of provenance. She took the
example of the return of a 17th century

who

crucial
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silver cup to the estate of its Jewish
owner, 75 years after its purchase at
auction in Nazi-Era Berlin. The cup
belonged to the Budge collection. After
a long process of research, the precise
circumstances of the acquisition were
clarified and the object was returned
in line with the 1998 Washington
Principles (an international convention
on Nazi-looted art following which 44
signatory countries pledged to identify
Nazi-confiscated art in
collections and find just and fair
solutions). For their current research
on the provenance of objects that are
part of the museum’s collection, they
have divided their search into four
categories: provenance that raises no
doubts, provenance that has not been
available

museum

cleared but information
goes against a doubtful provenance,
provenance that has not been cleared
but information at their disposal
indicates that there is a possible link
with Nazi-looted art and finally, Nazi-
looted provenance has established
and therefore the objects should be
returned. As a museum, they cooperate
with other institutions such as the
Getty Institute that has considerable
archives. This cooperation is essential.
She concludes on the positive fact that
more archives will be published in a
near future in France and Germany
(as this information will enter into the
public domain) and help museums to
undertake provenance research.

To pursue the discussion, Thomas
Belohlavek addressed the question of
reputation. As an insurance company
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involved in the art market, this issue is
crucial for their stakeholders, customers,
shareholders, the regulators and their
employees. There are a lot of examples
on the website of the Swiss Financial
Market Supervisory Authority (FINMA)
with regard to reputational problems.
He further explained that AXA ART has
zero tolerance when it comes to money-
laundering or terrorist financing. He
also described that the company has
identified two risk factors: the client and
the object. For insurance companies, it is
important to know their customer, their
behaviour, their lifestyle. For the object,
they check the provenance, having their
own experts to do the research. The
insurance risk means that they have to
calculate the correct premium. As soon
as the risks are signed, they are on their
balance sheet.

Freya Stewart who is working
for the Fine Art Group, a global art
and finance house, explained the
issues surrounding art lending. The
company offers art lending solutions
to borrowers. They offer three types
of services: Art advisory, financial
services and investment services. Her
domain requires legal and financial
due diligence expertise. For their
financial services, they assess whether
the work is a suitable collateral. If
so, they request further information
and documentation. In all cases, the
borrower must be the legal owner of the
work. They apply full European KYC/
AML procedures, which are refreshed
weekly. All of their investments are
subject to the same due diligence
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process that they apply to purchases
made for their private clients, and their
funds are overseen by an independent
Fine Art Fund Board. Mrs Stewart
stressed out the importance of having
an independent third party doing this.
They apply the usual screening tests as
any bank would do. She concluded that
there is a huge amount of due diligence
that goes in lending transactions as
well as in art investment transactions.
There is a lot of focusing on pricing
and liquidity. They run a big systematic
process across all of their transactions.
An external auditor also audits their
process, not just the transactions. Doing
this extensive due diligence process is
an obligation they have towards their
investors.

"This first panel discussion answered
the various due diligence requirements
that must be implemented in each of the
panellists’ practice. The questions upon
differences between PEPs, the lack of
accuracy of some databases, especially
when it comes to stolen art, the need
of a better exchange of information and
the possibility of having a specialised
bank for art market players, were

addressed.




Part III: Digital disruption:
Opportunity or threat for the
art market

Mathilde Heaton chaired the
second panel discussion. As technology
is changing the way we transact and
interact with art, the panel discussion
explored technologies  for
tagging, tracing and authenticating
artworks. The discussion examined
the opportunities, challenges and risks
these new technologies present. It raised
the following question: Is the move
towards traceability and decentralised
data at the cost of confidentality and
security? The panellists that attempted
to answers these questions were:

new

¢ Alexandre Catsicas, CEO Artmyn SA

® Laura Gowen, Director, Gowen
Contemporary

* Meg Alderman, Senior Consultant,
Deloitte AG

e Philippe Gilliéron, Lawyer and
Professor, University of Lausanne

Mr Catsicas explained that Artmyn
is a Swiss based startup that offers the
following services:

* 5D Interactive Files - Artmyn files
reveal the textures and materiality
of the artworks.

* Digital finger prints - For security
or insurance purposes, the scanning
process extracts unique features of
the artwork (topography, reflectance
and colorimetric properties).

* 5D

Interactive  movies and
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e-catalogues to promote and share a
collection by creating personalised
and interactive movies.

* ADDA - The Automated Damage
Detection Algorithm. Capturing
artworks DNA at different times
enables Artmyn to monitor the
condition of the artwork
transport, storage and restoration.
ADDA automatically compares
scans from different times and
restoration or damages.

* Interactive Digital Condition
Reports - The potential damages

detected by
the technology are illustrated
in user friendly, interactive and
standardized condition reports.

* The first Biometric Art Passport
— the necessary information is
compiled in an individual highly
secured digital passport that
accompanies the artwork over its
lifetime, preserve its DNA, ensure
its traceability, its condition and
authenticity. This could bring
unprecedented transparency into
the Art Market, while preserving
collectors’ confidentiality.

after

and restorations

Laura Gowen, representing the
galleries, shared her thoughts from an
art market perspective. For the purpose
of this discussion, she focused only on
sales and the online market. The online
market for art is still a small segment but
it is innovative, dynamic and growing. Its
growth has been constant over the last few
years. Online buyers are young and do not
want to spend too much money on art,
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as shown by the fact that the majority of
online transaction is priced below $ 5.000.
Buyers prefer fixed prices to auctions.
The online market offers a platform to
this new generation that is starting to
collect. It is easy to buy art and the choice
is large. For higher value transactions,
online buyers are hesitating for various
reasons: the lack of personal inspection,
the questions of authenticity, insurance,
shipping, condition of the artwork or the
customs obligations. However, in many of
these areas, technology can help building
the consumers’ trust.

Mrs Gowen insisted on the fact
that more tools are needed in this
field. For instance, a decentralised
database offering universal catalogues
raisonnés or certificates of authenticity
or bibliography could be useful. She also
addressed the questions of security in
mentioning that we are very vulnerable
when it comes to technology: a computer
can be hacked, a cellphone intrusion can
make transactions unsafe and so on. She
concluded on the fact that art dealers are
looking for new technologies to improve
the situation and should be ready to
adapt their roles. She mentioned that
the blockchain is aimed to reduce
intermediary costs but questions the
downsides of this technology.

The panellist was Meg
Alderman, a blockchain enthusiast. She
described the blockchain as a distributed
and immutable digital ledger, recording
transactions and tracking digital assets
in real time. It is a public record of all
transacdons which is managed and
shared on all nodes and can be viewed

next
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by everyone. Blockchain enables two
primary parties transact, eliminating
the third party verificadon completely.
Blockchain users can conduct secure
transactions through cryptography which
can be verified and settled in minutes.

More precisely,howdoesablockchain
work? The blockchain ledger contains a
chain of timestamped blocks containing
a batch of transactions, and each block
contains a reference to the previous
block in the chain. A transaction is
submitted for addition to the blockchain
containing the public key address of the
recipient, the value to be transferred, etc.
The requested transaction is broadcast
to all nodes in the network and queued
for validation. The validating nodes on
the network wvalidate the transaction
cryptographic  algorithms to
reach consensus. Verified transaction is
permanently embedded into the existing
blockchain in a timestamped block.

Mrs Alderman also explained that
Deloitte has developed a blockchain
proof of concept to solve traceability
issues in art (the Deloitte ArtTracktive
proof of concept). All the documentation
in the sale process can go onto the
blockchain. She concluded that
blockchain is already making an impact
on the art world and shall continue to

using

enable and transform the business.

The last panellist in this discussion
was Phillipe Gilliéron, who gave
his views as lawyer on these new
technologies. With regard to the Artmyn
technology, he did not raise any issue on
the regulatory point of view, apart from
the necessity to obtain the authorisation



before scanning and using the files (for
copyright reasons). Concerning the
platforms, he expressed the importance
of understanding their roles. From a
privacy standpoint, it would be necessary
to follow the ongoing developments of
the new regulations in Europe (General
Data Protection Regulation: GDPR).

As a lawyer, he insisted on the fact
that blockchain is difficult to understand.
There are more questions than answers
for the moment. For instance: who owns
the blockchain? If you are in a public
blockchain, there may be no central
administrating authority to assess a
dispute between the users. Who will
be responsible if there is a corrupted
message? Will it be the operator or any
user of the blockchain? It may be hard
for a user to try to find out against whom
he may have an argument. What would
be the applicable law to a blockchain?
In terms of privacy, pseudonymisation is
not the same as full anonymization. For
the GDPR, there is an increased right
for the data subject. For instance, he has
the right to be forgotten. Therefore,
any data related to this person should
be deleted. However, as mentioned
before, the essence of the blockchain is
to be immutable. Also, with regard to tax
issues, where is the place of performance?
And from a sale perspective, who will
be the beneficiaries of the fees? What
about VAT?...

To conclude, he admitted that
blockchain can be a good thing for
security reasons. As of today, issues of trust
exist and people still do not understand
how it works. Moreover, it is likely to be

Issue #07

regulated in the future. For instance, since
the conference, FINMA has published
guidelines on how it intends to apply
financial market legislation in handling
enquiries from ICO organisers'.

The second panel discussion raised
the question on how technology is
changing the art market today, the
challenges with regard to security and
data protection, the opportunities
offered by the Biometric Art Passport or
the blockchain in terms of traceability.

The closing remarks were given by
Marc-André Renold, Lawyer, Director
of the Art-Law Center and Professor,
University of Geneva. In relation to what
was discussed, he summarised the talk by
using the rule of the four “I™s : Toolkit,
Technology, Trust and Training. He
explained that we are learning from each
other and that the work should continue.

To conclude, he mentioned that
dispute resolution is an issue that would
need to be addressed in the future. In
practice, how does it work? With TEFAF
and its vetting system, with Art Basel
and its fast-track procedure? In Geneva,
WIPO may be the solution for quick and
easy dispute resolution mechanisms.

Thomas Hug, Director of artgeneve
and artmonte-carlo concluded this
conference by stating that artgéneve
is a platform for the art market but
also for any discussion with regard to
the art market. The dialogue should
be maintained as it is essential to have
responsible art market players.

1 https://www.finma.ch/en/news
/2018/02/20180216-mm-ico-wegleitung/.
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Nouveautés législatives suisses / New Swiss Legislation

Révision de la Loi fédérale régissant la taxe sur la valeur ajoutée (LTVA)

La révision partielle de la loi sur la TVA a apporté une modification concernant le commerce
d’objets de collection depuis sont entrée en vigueur le ler janvier 2018. Les pieces de collection
telles que les objets d'art, les antiquités et les objets analogues' sont maintenant soumises 2
l'imposition de la marge, raison pour laquelle ces biens ne donnent plus droit a la déduction
de l'impot préalable fictif. assujetti qui a acquis des pieces de collection telles que des objets
d’art, des antiquités ou des objets analogues peut, lorsqu’il les revend, calculer 'impot en
déduisant le prix d’achat du prix de vente, pour autant qu’il n’ait pas déduit I'impét préalable
grevant le prix d’achat. Ce faisant, le prix de vente et le prix d’achat doivent étre déclarés dans
le décompte TVA avec la mention « imposition de la marge » aux fins de déduction. Si le prix
d’achat est supérieur au prix de vente, la perte peut étre imputée en déduisant la différence du
chiffre d’affaires imposable. Dans le cas d’une imposition de la marge, le marchand d’art ne
doit pas faire mention de la TVA dans les contrats, factures ou quittances et un controle détaillé
de I’achat et de la vente de ces pieces de collection est requis.

Dans la mesure ou la vente d'une piéce de collection intervient a I’étranger et/ou que la TVA
n'est pas acquittée sur la totalité du prix de vente, 1'impdt préalable fictif qui été déduit jusqu'au
31 décembre 2017 doit étre corrigé.’

1 https://www.finma.ch/en/news/2018/02/20180216-mm-ico-wegleitung/

2 Administration fédérale des douanes, « Apergu des modifications les plus importantes de la révision partielle de la LT'VA au 1.1.2018 »,
https://www.estv.admin.ch/dam/estv/fr/dokumente/mwst/publikationen/revimwstg/Wichtige-Aenderungen.pdf.download.pdf/Wich-
tige-Aenderungen_fr.pdf



New Publications / Nouvelles Publications

Two new volumes were recently added to the series “Studies in Art Law”.

Aessoncho Chachi ond More Andé Rancid (o)

Culturol Heritage Low and Ethics:
Mopping Recent Developments

Ane Lowre Bondie et Frédirc Esg fids)

Risques et périls dans I'ottribution
les ceuvres d'art: de la prafique des
experts aux aspects juridiques

Schulthess

§

Volume 26: The book ‘Cultural Heritage Law and Ethics:
Mapping Recent Developments’ is a follow-up to the ‘Second
All-Art and Cultural Heritage Law Conference’, held at the
University of Geneva on 24 and 25 June 2016. This volume looks
at the overall question of how the existing legal framework for
the protection of cultural heritage can be enhanced in order to
address, prevent and criminalize the destruction and the illicit
removal of cultural objects by criminals, on the one hand, and the
unethical conduct of art trade professionals, on the other. As it
critically examines a number of recent developments arising from
domestic and international legal practice, this book offers tools
that can be valuable to students, scholars and practitioners in the
field. The authors include: Lucas Lixinski, Vassilis Tzevelekos,
Wenke Briickner, Sabine von Schorlemer, Ece Velioglu Yildizci,
Michal Wosinski, Susan Douglas, Gareth Fletcher, Anthony
Connerty, Sophie Vigneron, and Andrea Rascher.

Volume 27: U'ouvrage « Risques et périls dans I’attribution
des oeuvres d’art: de la pratique des experts aux aspects
juridiques » est le résultat de la conférence annuelle de la
FDA et du Centre du droit de P'art qui s’est tenue fin 2016 a
Geneve. Lattribution met en jeu une multiplicité de facteurs
dont la maitrise et la problématique ne cessent d’évoluer ; cette
évolution a un impact direct sur le marché de I’art et sur le statut
des ceuvres. L'un des objectifs de cet ouvrage est d’analyser
Pattribution, tant des ceuvres anciennes que des ceuvres d’art
contemporain, et d'examiner les problémes majeurs liés a cette
pratique, tels le statut juridique des experts, les erreurs attributives
et la responsabilité des garants et des maisons de vente aux
encheres, la légitimité des experts qui exercent une autorité
dominante sur le marché de Iart et les conflits d’intérét. Enfin,
cet ouvrage proposera quelques solutions visant a améliorer le
processus d’authentification et a renforcer la sécurité et la qualité
d’expertise dans le marché de l’art. Les contributeurs a cet
ouvrage sont : Pierre Rosenberg, Frédéric Elsig, Eric Turquin,
Joélle Becker, Anne Laure Bandle, Friederike Grifin von Briihl,
Alessandra Donati et Hélene Dupin.



Acquisitions récentes
du Centre de documentation du Centre du droit de Part

Casini Lorenzo
La globalizzazione giuridica dei beni culturali
Il Mulino. 2010 - 277 p.

Casini Lorenzo
Ereditare il futuro - Dilemmi sul patrimonio culturale
Il Mulino. 2016 — 224 p.

Cavaliero Sophie/Elkaim Frédéric/Pirlot de Corbion Claire
Les métiers du marché de lart : une passion sinon rien
Gualino. 2013 - 179 p.

Duehdal Poul

A history of UNESCO - Global actions and impacts
Palgrave McMillan. 2016 — 338 p.

Tromp Henk

A real Van Gogh

Amsterdam University Press. 2010 — 352 p.

Murphy Bernice L.

Museums, ethics and cultural heritage
Routledge. 2016 — 410 p.
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(bi-lingual conference / conference bilingue)
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